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LETTER FROM THE EDITORS

Dear Reader, 

As a part of a movement to encourage undergraduate research, the University of Southern 

California Journal of Law and Society was established in 2004 to provide undergraduates with a 

quality forum where many can share, contribute, and critique issues in law and society.   

In the following pages, you will first find an article discussing native cultural and legal rights for 

the Makah Nation. Then you will be taken into an article testing our notion of food, particularly 

where it comes from and where it is progressing. In the third article you will explore the effects

of poverty on civil liberties and lastly, this research forum will help you to consider the legal 

issues involved in the detention center of Guantanamo Bay. 

Thank you for your pursuit of learning and we look forward to hearing your feedback. For 

further information on becoming an editor or submissions, please contact us at uscjls@usc.edu.

Finally we would like to thank Dr. Alison Renteln, our advisor, Dr. Robert V. Labaree, the 

Applied Social Science Librarian at the Von Kleinsmid Library, and all of you who have taken 

the time to read this journal.   

Sincerely, 

USC Journal of Law and Society Editors



MISSION STATEMENT FALL 2007

5

  THE UNIVERSITY OF SOUTHERN CALIFORNIA 

JOURNAL OF LAW AND SOCIETY
Volume III Fall 2007 Issue 1

MISSION STATEMENT 

We, the editors and staff at the University of Southern California Journal of Law and Society, are 

committed to providing a forum for undergraduates to engage their peers and the academic 

community. By providing this forum, the publication will promote interdisciplinary research, 

provoke critical thought and exhibit new perspectives on legal issues surrounding the world 

today. We are an independent journal and every process is created, edited and proofed by the 

undergraduates who run the publication. Though we may at times run articles on controversial 

issues, this journal remains nonpartisan and unbiased, and the articles express only the sole 

intentions of that author. 
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MAKAH WHALING:

GIFTS FROM THE SEA

JEANIE PAIK*

The Makah Nation of the Pacific Northwest have a rich whaling history supported by the 1855 Treaty of Neah Bay, 
but was interrupted by the near extinction of the gray whale. In 1994 the gray whale was taken off of the endangered 
species list, and shortly thereafter, in 1995 the Makah Nation announced the resuming of their traditional whaling 
practices. Despite the guaranteed Makah whaling rights through the 1855 Treaty of Neah Bay, the restoration of the 
Makah whaling tradition was met with opposition from the public, international community, and animal rights 
groups. However, this article explicates the importance of whaling to the Makah in order to assess the legitimacy of 
the restoration of this tradition.   
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I. BACKGROUND AND INTRODUCTION

As the majestic gray whale submerged and disappeared beneath the dark, choppy waves toward 
extinction, the whale-centered Makah culture of the Pacific Northwest slowly faded and weakened 
alongside it.  With the advent of non-Indian commercial whaling, the abundant population of the 
California gray whale was decimated to near extinction in the early 1900s.  At this time, the Makah 
people voluntarily decided to suspend this tradition temporarily, despite its central importance to their 
culture.  Eventually, when the gray whale was removed from the endangered species list in 1994, the 
Makah Tribe made a formal announcement in 1995 of their intention to restart the whale hunt with the 
legal backing of the 1855 Treaty of Neah Bay behind them.  In this treaty between the Makah Nation and 
the U.S., the Makah people withheld their legal right to hunt whales. However, their request and 
determined actions to resume whaling has not had overwhelming support from all; rather, it has been met 
with controversy from the public and international community and opposition from animal rights groups.  

This controversial battle for their legal and cultural right to hunt whales is reflective of the Makah 
Nation’s desire to revitalize their culture and redefine group borders against further assimilation and 
toward cultural self-perpetuation. The Makah struggle to reinstitute whaling is part of an effort to draw 
back culture into the community and unify the group’s present identity with its traditional past.  This 
particular legal conflict raises fundamental questions about cultural needs, rights and boundary 
maintenance. 

II. A WHALING PAST AND ITS SIGNIFICANCE TO THE MAKAH

The Makah tribe has had a 1500 year practice of hunting whales. Whaling permeated throughout 
this indigenous culture into all aspects of their life and was reflected in Makah art, social and power 
structures, spiritual practices, diet, music and dance. Colson, an anthropologist who studied the Makah 
extensively, describes, “Whale hunting for which they had elaborate techniques and rituals played a
central role in their culture.”1 In the past, the Makah people were considered to be the most skilled 
whalers in the Northwest.2  Even the yearly seasons have whaling references, such as “the season for 
preparing to go whaling”.3

Furthermore, the recent excavations in the past decades at the Ozette sites, Makah villages 
preserved by a mudslide in the early 1700s, re-affirmed the importance of the whale in Makah traditions. 
The archaeological record illustrated an intricate, sophisticated whaling system.  Elaborate harpoons, 
shafts, lanyards, specially-engineered paddles, and an abundance of whale bones were found at the site. 
These Ozette excavations confirmed the Makah Nation’s claims that whaling was central to Makah 
culture and had been an essential tradition for centuries. 

                                                          
1 See Elizabeth Colson. The Makah Indians (Minneapolis: University of Minnesota Press, 1953) 5.
2 See Freeman et al. Inuit, Whaling, and Sustainability (Walnut Creek: Altamira Press, 1998) 110.
3 See Ann Tweedie. Drawing Back Culture (Seattle: University of Washington Press, 2002) 139.
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In the past, whaling was also essential to their political and social organization.  Whaling defined 
social hierarchy and the right to become a whale hunter was inherited patrilinearly.4 Whale hunts were 
solemn and glorious, reserved only for the privileged ones with inherited rights.5 Successive whaling 
hunts augmented chiefly authority and directly reflected onto his political and spiritual power.6  The 
whaling families were also considered the elites of society, since whaling came with immense prestige 
and was reserved for select, skilled men. Whaling was also an important spiritual and religious activity as 
well, which will be later discussed in further detail. 

More concretely, whales played a major role as a primary means of subsistence, confirmed by 
observations in the mid-19th century: “Banfield (1858) observed whaling among the Southern groups, 
stating that…‘the Macaws [sic] kill a great many in a season.’ Swan (1870) described whales and halibut 
as ‘the principal subsistence of the Makahs’”.7  An Indian agent at Neah Bay noted in 1865, “What the 
buffalo is to the Indians on the plains, the whale is to the Makah”.8  Whale meat played a key role as 
subsistence food for the Makah.  

Also, whale oil was a key resource, and large amounts were consumed and traded like butter 
today.9   Even a small number of whale kills would supply a substantial amount of oil to their diet.10  
Whales provided the tribe with blubber (oil), bones, sinew, gut storage containers, and meat which they 
had many recipes for. The significance of food as a connection with cultural identity is most succinctly 
highlighted by Jean Anthelme Brillat-Savarin’s famous declaration: “Tell me what you eat and I will tell 
you who you are” (1825). This popular quote alludes to the intimate relationship between food and 
cultural identity. Thus, the implication of the Makah desire to restart the whale hunt had deep cultural 
significance and ties to history, social structure and diet.  Their aspiration to reinstate whaling will be later 
discussed as a method to revitalize their culture.

III. WHALING AS A TRADITION 

Whaling played a key role in ceremonial Makah life. During the whale hunt, many significant 
religious procedures were required since whaling was not only a subsistence method, but a spiritual 
activity as well. Whalers ritually bathed, fasted and prayed.  In the 1920s Chief Sayachapis recounts,

I was intending to be a whaler when I was growing up.  A person bathes for four years if he 
intends to be a whaler. He goes off for four days at a time to walk around and to bathe. He goes to 
10 different rivers to bathe for four days…He bathes in that way for four years.11     

The whaling ritual was taken very seriously – whaler’s wives were required to fast and lay motionless, to 
ensure the whale’s stillness. They avoided combing their hair in case a few strands would break and cause 
the snapping of the harpoon line.12  Whaling crews underwent intense physical training and spiritual 
preparation.  On the day of the hunt, they would venture out onto the ocean in a wooden canoe and 
paddled silently alongside the whale, then strike the whale with a harpoon.  Float bags made of seal skins 
                                                          
4Id. at 32.  
5 See Ruth Kirk. Tradition & Change on the Northwest Coast (Seattle: University of Washington Press, 1986) 137.
6 See Alan McMillan. Since the Time of the Transformers:The Ancient Heritage of the Nuu-chah-nulth, Ditidaht, 
and Makah  (Vancouver: UBC Press, 1999) 139.
7 Id. at 138.
8 Id. at 19.
9 Kirk supra at 135. 
10 McMillan supra at 19. 
11 Kirk supra at 137.
12 Id. at 138. 
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were attached to the harpoon line and were used to tire the whale. A specialized killing lance was used to 
spear the whale. Following this, one man dove under water and tied the whale’s mouth closed to prevent 
water drag and the sinking of the whale.  After the whale was towed to shore, the meat and blubber were
distributed by the hunters to the rest of the village.  The dorsal fin (whale saddle) played a significant 
ceremonial role and was decorated to honor the spirit of the whale. The text at a Makah Museum exhibit 
explains, “More than anything else, the whale hunt represented the ultimate in both physical and spiritual 
preparedness and the wealth of the Makah Indian culture”.13    

IV. WHALING’S ROLE IN THE MODERN DAY MAKAH

Even after living over 70 years without whaling, the Makah Nation has not forgotten their whale-
hunting past.  The ghost of the whale emerges from the Makah imagination and reappears in the weaving 
art, carvings and designs.  Women continue to depict whale hunts in their basket art. Children, just 
learning how to draw and paint, master the image of the whale before moving onto other important 
drawings.14  Furthermore, the official crest of the Makah is a thunderbird holding a whale in its talons.  In 
fact, the first exhibit in the Makah Museum is on the tradition of whaling, a deliberate decision made by 
the museum directors. 

Although whaling ceased after 1920, whaling stories still lived on in their oral history.  Children 
are taught about the tribe’s rich history in whaling and the ceremonial preparatory rituals that 
accompanied it, such as bathing in hidden places, fasting for many days, and searching for a guardian 
spirit.  Yet, most had been unable to taste whale meat, which was previously an integral part of the Makah 
diet.  Despite some technical knowledge of whale hunts being lost during this cultural setback, the 
reappearance of the whale and the Ozette excavations stirred up new cultural interest, especially in the 
younger generations.15 Within this revived attention in culture and the resurgence of the gray whale to its 
previous population size, the Makah elders decided to resume whaling as a means to connect the spiritual 
and cultural gap between whales and the tribe – uniting the traditional past with the present.

V. THE LEGAL STRUGGLE TO HUNT WHALE

In the 1855 Treaty of Neah Bay, the Makah tribe ceded lands to the U.S. so that they would be 
able to continue to live in their traditional lifestyle.  During treaty negotiations, the Makah made it clear 
that whaling was significant and vital to their tribe by reserving the right to continue the whale hunt: “The 
right of taking fish and of whaling or selling at usual and accustomed grounds and stations is further 
secured to said Indians in common with all citizens of the United States”.16  They are the only tribe in the 
United States with a formal treaty guaranteeing their whaling right.17  But by the time the gray whales 
were de-listed and the Makah announcement was made in 1995, many changes had occurred within the 
U.S. legal system and the international community. 

In 1946, the U.S. had signed the International Convention for the Regulation of Whaling (ICRW) 
that aimed to conserve the whale and aid the orderly progress of the whaling industry.  This was put into 
effect into domestic law by Congress in 1949 with the Whaling Convention Act, which prohibited 

                                                          
13 See Patricia Erikson. Voices of a Thousand People. (Lincoln:University of Nebraska Press, 2002) 206.
14See Janine Bowechop. Contemporary Makah Whaling. Coming to Shore: Northwest Coast Ethnology, Traditions, 
and Visions Mauzé, Marie, Michael Harkin, and Sergei Kan, eds. (Lincoln: University of Nebraska Press, 2004)
409. 
15 Id. at 411. 
16 See Article IV, Treaty of Neah Bay
17 Freeman et al supra at 110. 
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whaling against regulations specified in the ICRW.  Also in 1946, the International Whaling Commission 
was established and quickly banned the killing of gray whales while retaining exceptions for aboriginal 
subsistence.  

Within this relatively new legal structure that had banned whaling, the Makah presented their 
request in 1995 to the U.S. government for an annual five gray whales. The U.S. agreed to help the 
Makah, and they eventually presented a proposal on behalf of the Makah Nation to the IWC in June 1996; 
their request quickly became controversial in the international arena because allowing the Makah a quota 
could potentially be like opening a Pandora’s box for other groups such as the Japanese and Norwegians 
to claim subsistence or cultural rights.18 However in 1997, by sharing a whale quota with the Russian 
delegation that represented the Chukotka people, the Makah were allowed a harvest of five whales per 
year.  This significant success for the Makah people is momentous because they were the only group in 
the history of the IWC that was given permission to reinstitute whaling.19  The U.S. National Marine 
Fisheries Service (NMFS) signed an agreement with the Makah, allowing them to harvest five gray 
whales per year until 2002.20

Many animal rights activists were inflamed by the reinstitution of whaling for the Makah tribe.  
Despite numerous protests, vicious threats, intense media coverage, roadblocks, and deliberately loud 
vessels passing through Neah Bay, in the early morning of May 17, 1999, the Makah tribe caught their 
first gray whale for over 70 years.21  With emotional cheers of joy and triumph, the Makah people 
gathered on the beach to be prayed over and sung over.  The whale meat and blubber were divided and a 
huge feast was planned. However, this triumph was short-lasted as the Makah soon became tied up in 
many legal battles with animal rights groups. Also, the Makah struggle to whale took place in light of a 
recent surge of save-the-whale campaigns, the Free Willy movies, and the media-covered saga of Keiko 
the whale’s return to wilderness in Iceland.22  Thus, the Makah tribe received considerable public 
animosity and was painted as careless, brutal killers.  

There are two main inter-linked cases in which the Makah fought for their right to whale.  In the 
first major case in 1998, Metcalf vs. Daley, animal protection activist groups challenged the government’s 
failure to prepare an environmental impact statement (EIS) in accordance with the National 
Environmental Policy Act (NEPA) of 1972.23  They also contended that the Makah’s whaling plan 
violated the Marine Mammal Protection Act (MMPA) of 1972, and that the current Environmental 
Assessment (EA) was untimely inadequate. 24 The court ruled in favor of the Makah.  However in 2000, 
the case went on appeal in which the court reversed the decision and demanded that the NMFS draft a 
new EA.25 In January 2001, the newly-drafted EA expanded the hunting area and lifted seasonal 
restrictions on whaling.  

                                                          
18 Erikson supra at 209-210. 
19 Tweedie supra at 138.
20 Anderson. at 6 and 18.
21 Erickson supra at 208.
22 Id.  at 207-208.
23 Metcalf vs. Daley,  Metcalf. at 10
24 Id.
25 Id.
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In the next case of Anderson vs. Evans (2002), animal rights groups re-challenged the 2001 EA 
contending that the NMFS violated strict regulations in the EA’s preparations by not using the best 
available science to determine the impact of Makah hunting on the whale population. 26After a long
process of appeals, the Makah were eventually banned from hunting gray whales in December 2002, and 
the NMFS was determined to have violated the NEPA and MMPA.27 The most recent ruling was in June
2004, in which the court rejected to rehear the case en banc (with a full number of 11 judges instead of 
3).28  This means that there will be no more whaling for the Makah until the case is re-accepted back in 
court.  This legal battle has important implications.  It raises questions on the legitimacy of the Makah 
claim to subsistence whaling and whether people have a right to their culture if it clashes with the 
domestic legal system. 

VI.        ANALYSIS: MAKAH OBJECTIVES

The Makah’s desire to resume whaling is the group’s attempt to maintain and potentially revive 
its cultural identity.  In the beginning of the twentieth century, the Makah tribe “saw their old life 
vanishing and turned towards the white man’s life under the pressure of edicts from their agents and the 
necessity of discovering new ways of making a living after the ban on fur sealing and disappearance of 
the whale”.29 After decades of pressured assimilation, the Makah tribe is trying to draw back their culture 
by redefining borders, unifying the community through whale hunts, stirring up cultural interest in the 
youth and preserving their traditional unique identity. 

VII. ANALYSIS: MAKAH IDENTITY AND CULTURAL STIGMA

Like in other similar reservation schools, Makah children were not allowed to speak Makah and 
were punished if they did so, in order to force the youth to learn English.  Many of the youth who were 
sent to boarding schools became adjusted to the luxuries of white culture and viewed elder traditions as 
embarrassing and anachronistic. This method of schooling catalyzed the disintegration of the cultural 
significance and meaning of traditional practices within the younger generations of Makah and instilled 
shame or embarrassment in the place of ethnic group pride.30  

Furthermore, Colson noted that those outside of the Makah viewed the tribe with a negative light: 
“The whites I met in Port Angeles made slighting comments on Indians and said they were stupid, dirty, 
and uncivilized”.31  Although this anthropologist’s notes were made pre-Civil Rights movement, during a 
time of racial ignorance, her observations should not be completely disregarded because this was the 
environment in which the current generation of Makah Elders grew up in.  And certainly, as seen in many 
indigenous groups across the world, this racist, prejudiced view that regards the aboriginal group as 
“uncivilized” is not limited to the past, but continues at different levels in present day.  Native Americans 
are often treated as a kind of second class citizens.32

                                                          
26 Anderson. at 13.  
27 Anderson. at 18.
28 See Humane Society of the United States. “Federal Appeals Court Bars Makah Tribe from Whaling.” Marine 
MammalNews.2003November30.AvailableOnline:    
http://www.hsus.org/marine_mammals/marine_mammals_news/federal_appeals_court_bars_makah_tribe_from_wh
aling.html
29 Colson supra at 176. 
30 Tweedie supra at 55. 
31 Colson supra at 169.
32 See Michael Green, ed. Issues in Native American Cultural Identity. (New York: Peter Lang Publishing Inc., 
1995) 274.
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Many racist remarks were made about the Makah throughout their whaling season, and this bigotry still 
affects the tribe today. This discrimination and prejudice of groups outside the tribe create a stigma 
toward the Makah and aid in defining borders.

VIII. ANALYSIS: FREDERICK BARTH’S THEORIES APPLIED TO THE MAKAH

Using the lens of Frederick Barth’s theories on boundary maintenance, it is possible to analyze 
the significance behind the Makah tribe’s desire to reinstitute whaling.  Barth emphasizes that ethnic 
distinctions are dependent on social interaction and acceptance within social systems.33 He also states that 
the continuity and nature of an ethnic group relies upon boundary maintenance, in such a way that the 
social boundary defines the identity of the ethnic group.  Furthermore, Barth emphasizes the ecological 
determinant of different niches applied to the identity of the ethnic group. His theories and collected 
essays by various authors can be applied to the Makah who define themselves by this type of boundary 
maintenance.  

For the Makah, there is a cultural distinction between the tribe and the outside world, similar to a 
self versus non-self perspective.  Additionally, there is an obvious relationship for the Makah between 
identity and their ecological niche in the Pacific Northwest.  Therefore, whaling is a specific method to 
redefine boundaries and to solidify their cultural identity. Blom writes in his essay “Ethnic and Cultural 
Differentiation,” that ethnic groups within a poly-ethnic society “observe and maintain boundaries since 
all, by their actions, will emphasize their respective ethnic identities—and thereby their mutual cultural 
differences”.34  In regards to the Makah relationship with their ecological niche, their group experience 
can be paralleled to the Arsi discussed in Knutsson’s essay.  He describes the intimate relationship 
between the Arsi identity and their total means of life on their dry and dusty plains.35 Despite forced 
changes in survival means, the Arsi fiercely maintained their ethnic identity in light of various forms of 
assimilation.  This can be paralleled with the Makah desire to maintain their group’s identity as well.

Another, perhaps more fitting, example, is the group of Oxchuc Mayas discussed in Henning 
Sivert’s paper, “Ethnic Stability and Boundary Dynamics in Southern Mexico.”  He describes the 
relationship between the Indians and the outside groups:

Considering the long period of contact between the indigenous population and the colonists, 
military campaigns, epidemics, political pressure, land expropriation, and finally the impact of the 
national policy…to integrate the Indians in national, political, and economic life—we find it 
remarkable that assimilation is minimal and ethnic boundaries remain intact”.36

The Makah can be directly related to this indigenous group because they have undergone similar pressure 
to assimilate, and have successfully maintained their ethnic boundaries.  Another similarity between the 
Makah and the Oxchuc Mayas is the discrimination applied toward both groups.  As discussed previously, 
there has been a common historical theme of racial stigma for indigenous groups. Siverts describes that 
the Ladinos, the outside group, consider Indians as inferior and subordinate.  As can be seen, there is a 
strong parallel between both the Makah and the Oxchuc Mayas.  Continuing, Siverts explains that there 
are identification signals that assign ethnic categories to individuals.  These signals and differences in 
ethnic identity are the basis for interaction between the groups.  Thus, the group’s culture is defined by 
non-culture, or what is foreign to the group.  He writes, “The Indian highlander is always an Indian 

                                                          
33 Barth supra at 10.  
34 Id. at 80. 
35 Id. at 90. 
36 Id. at 104-105.
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whether at home or interacting with Ladinos.  His destiny is shaped by a situation in which his Indian 
hood is the very basis for interaction”.37  The Makah whaling struggle can be viewed as an attempt to 
reinstate these identification signals and ethnic differences.  

While striving toward self-perpetuation, the Makah Nation looks to this centrally-binding whaling 
tradition to redefine their borders, identity and continued maintenance of their boundaries.  The whale 
hunt is theirs.  It delineates the identity of the tribe versus that of the outside world. And their attempt to 
return to the whale hunt stems from this desire to confirm their group identity, weakened by decades of 
assimilation pressure and cultural strain. 

IX. ANALYSIS: THE SIGNIFICANCE OF WHALE MEAT 

Food has often been linked to cultural identity as a sort of demarcation. Cuisine can be used to 
affirm who we are culturally and also who we are not.  A research study investigating the relationship 
between food and cultural identity notes, “Cuisine plays an important role in solidifying our subjective 
senses of cultural identity and in creating, through the taste of the present, nostalgia for a real or imagined 
cultural past”.38  Furthermore, Gabaccia discusses in her book, We Are What We Eat, that food and 
language are the first cultural traits learned by humans.39 Food intertwines inseparably from culture as a 
concrete representation of a group’s identity.  Eating habits are symbolic boundaries of cultures.  Thus,
the tribe’s desire for whale meat to be restored to their diet implies a desire to return to their cultural past.  
Whale, as a means of food, represents the tribe’s will to concretely re-affirm their traditional identity.  

X. CONCLUSION: WHALING AS A MEANS TO DRAW BACK CULTURE

Such a high-profile event as whaling can be used to attract community members who would 
normally not be active participants in the Makah culture.  Whaling can be used to intensify cultural 
interest. Also, it can be utilized as a tie to the past, linking the traditions of their ancestors with their 
present day lives. The Makah people stated, “We… want to fulfill the legacy of our forefathers and 
restore a part of our culture that was taken from us”.40 Whaling is reflective of the Makah desire to unify 
their community, restore their past and more importantly re-affirm their cultural identity by strengthening 
their boundaries.  The Makah struggle for their right to whale is not simply a battle for subsistence or for 
their legal rights, but it is also a battle for the maintenance of their group identity. An exhibit at the Makah 
Cultural and Research Center illustrates whaling in the context of the present and voices the thoughts of 
the tribe, 

Now is the future. We keep up the struggle started long ago…We send our children to college. 
We stock our streams with salmon. We run our own museum. We attempt to strengthen our 
families with tradition. We continue to live with drums in our hands, with a song on our lips, with 
our children before us. The desire to hunt the whale returns.41

                                                          
37 Id. at 116. 
38 See David Wu, Siumi Maria Tam, and Sidney C.H. Cheung. “We are What We Eat:Cooking Up Hong Kong 
Identity: A Study of Food Culture, Changing Tastes and Identity in Popular Discourse.”Chinese University 
Bulletin.1997. Available Online: http://www.cuhk.edu.hk/puo/bulletin/issue/199702/english/ecultur.htm
39 See Donna Gabaccia. We Are What We Eat. 6 (Cambridge: Harvard University Press, 1998).
40 Erickson supra at 210.
41 Tweedie supra at 3.
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I. INTRODUCTION

For more than ten thousand years, humans have modified the genetic traits of crops by selectively 
breeding the most nutritious, resilient, and disease/pest resistant plants.1  Through this simple form of 
agricultural biotechnology, farmers naturally “engineered new combinations of genes” to produce 
superior plant stocks.2 However, because undesirable traits were frequently passed along with the 
desirable traits, this traditional technique required successive generations of plant breeding, making it 
relatively slow, demanding, and uncontrollable. With the advent of new biotechnologies such as genetic 
engineering in the late 1980s, these drawbacks were suddenly removed.3 Utilizing recombinant DNA 
technology, genetic engineering extracts a known, specific trait from a living donor organism (plant, 
human, animal, bacteria, or microbe) and splices it into a recipient organism’s preexisting DNA. 

With this novel technology, food producers were finally able to modify the genetic makeup of 
organisms “precisely and predictably, creating improved plant varieties faster and easier than…traditional 
techniques”. 4  Since its application to agriculture in 1993, food crops have acquired the necessary genes 
to: resist diseases/pests, tolerate drought conditions, increase shelf life, and obviate or reduce the use of 
herbicides (weed-killers) and pesticides.5 By reducing excessive reliance on water and chemical agents, 
the proponents of genetic engineering have touted this technology as a means to protect the environment. 
More importantly, in maximizing agricultural yields, genetic engineering has universally been hailed as a 
panacea to end global hunger, malnutrition, and food insecurity.  Speaking of its great promise and 
potential, Norman Borlaug, a renowned Nobel-laureate, posited that the application of genetic 
engineering to agriculture finally enables growers “to feed the population of 8.3 billion that will exist in 
2025”.6  

In spite of its benefits, there is as much opposition to the science as there is support. In recent 
years, critics have voiced extrinsic or consequentialist objections that such foods pose uncertain, and 
perhaps unknown, risks that may seriously threaten human health, animal welfare, and environmental 
safety.  In addition, many other critics and consumer advocates have expressed intrinsic or integrity-based
concerns that genetically engineered foods, even if proven safe, are absolutely incompatible with

                                                          
1 Selective Breeding: This is a general term that refers to various kinds of breeding techniques, including, but not 
limited to, hybridization (breeding domestic crops with their wild relatives so that it can inherit the strong traits of 
the latter organism) and cross-breeding. See MARTIN TEITEL & KIMBERLY WILSON, GENETICALLY ENGINEERED 

FOOD: CHANGING THE NATURE OF NATURE 12-14 (2nd edition, Park Street Press 1999).
2 The Convention on Biological Diversity (CBD) defines biotechnology, broadly speaking, as: “any technological 
application that uses biological systems, living organisms, or derivates thereof, to make or modify products for a 
specific or practical use…” See the Convention on Biological Diversity (Article 2), available at
http://www.cbd.int/convention/articles.shtml?a=cbd-02 (last visited November 28, 2006). 
3 The first genetically engineered plant was developed in 1983. See Jacques Diouf, Genetically Modified Organisms, 
Consumers, Food Safety, and the Environment, 2001, available at
ftp://ftp.fao.org/docrep/fao/003/X9602e/X9602e00.pdf (last visited March 1, 2006). 
4 See Sara J. MacLaughlin, Food for the Twenty-First Century: An Analysis of Regulations for Genetically 
Engineered Food in the United States, 14 IND. INT’L & COMP.L.REV. 375, 378 (2003). 
5 In 1993, Calgene (a biotech company) introduced the Flavr Savr tomato on the market. This tomato was 
engineered to inhibit the expression of a gene that normally causes fruit to soften. By delaying the ripening process, 
the fruit stays firm longer. Diouf, supra, at 12. 
6 See Taiwo A. Oriola, Consumer Dilemmas: The Right to Know, Safety, Ethics, and Policy of Genetically Modified 
Food, 2 SINGAPORE J. LEGAL STUD. 514, 518 (2002). 
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the fundamental values and beliefs of certain individual moral agents or groups.7  

Despite these significant objections to genfoods, countries like Argentina, Canada, Chile, and the 
United States do not to regulate these products any differently from their unmodified parental strains.8 In 
these countries, collectively called the Miami Group, transgenic crops are not subjected to any mandatory 
safety tests or labeling requirements; they are evaluated, marketed, and introduced akin to traditional 
foods.9 Such a method of regulation not only withholds crucial information from consumers but it also 
exposes them to potentially unsafe food, compromising their health as well as their ability to make 
informed market decisions. This regulatory framework violates the ethical imperatives and legal 
provisions, such as constitutional amendments and statutes, that obligate governments to provide 
consumers with safe food and important product-related information. Given the gravity of this violation,
an alternative framework is essential and necessary to ensure that the integrity, autonomy, health, and 
rights of consumers are not threatened. As argued by the author, the European Union’s precautionary 
approach is this alternative method of genfood regulation. 

THE MIAMI GROUP AND SUBSTANTIAL EQUIVALENCE

The Miami Group’s domestic regulation of GE-food was born in the United States more than 
twenty years ago when a working group convened by President Reagan’s Domestic Policy Council 
published a significant policy document, “Coordinated Framework for Regulation of Biotechnology”. In 
this paper, the executive branch established the fundamental premise that modern genetic engineering did 
not ipso facto warrant any more regulation than “traditional genetic manipulation techniques”.10 This 
policy was later advanced in the Food and Drug Administration’s (FDA), the federal agency responsible
for regulating all novel foods, 1992 statement that genfoods are “substantially equivalent” to unmodified 

                                                          
7  See Assya Pascalev, You are What You Eat: Genetically Modified Foods, Integrity, and Society, 16 J.AGRIC. &
ENVT.L. 583, 584-86 (2003).
8 Hereafter, genetically engineered food may also be called genfood, GE food, or transgenic crops; in other 
literature, it may not be uncommon to see genetically engineered foods called genetically modified foods (GMFs) or 
genetically modified organisms (GMOs). 
9 In most literature, “Miami Group” refers to the powerful bloc of GE-producing countries - Argentina, Australia, 
Canada, Chile, the United States, and Uruguay – whose primary concern is the free flow of agricultural 
commodities, particularly transgenic crops.  As a matter of policy, the Miami Group opposes the international 
regulation of genetically modified foods because they believe this would violate the sacrosanct principle of free 
trade (more will be said about this later in section IX).  
   As used in this paper, however, “Miami Group” will only refer to Argentina, Canada, Chile, and the United 
States (the author may also refer to these countries as the “Miami Four”). Aside from their opposition to 
international regulation, these four countries strongly oppose regulating GE-foods in their domestic or home 
markets. This is especially true of Argentina, Canada, and the United States, the leaders of the Group (often called 
the “triumvirate”). And so, for the purpose of simplicity, the author has borrowed this term to group the 
aforementioned countries on the basis of their domestic regulation (or rather lack thereof) of transgenic crops. See
Elizabeth Duall, A Liability and Redress Regime for Genetically Modified Organisms Under the Cartagena 
Protocol, 36 GEO. WASH. INT’L L. REV. 173, 176 (2004); See also Jeffrey Devonchik, Selected Essay: 
Contemporary International Law Issues: Genetically Modified Organisms, 2 FL. COASTAL L.J. 163, 164 (2000).  
10 See Douglas A. Kysar, Preferences for Processes: The Process/Product Distinction and the Regulation of 
Consumer Choice, 118 HARV.L. REV. 525, 526-536 (2004); See also Debra M. Strauss, The International 
Regulation of Genetically Modified Organisms: Importing Caution Into the US Food Supply, 61 FOOD & DRUG L.J. 
167, 174-76 (2006) [hereinafter Strauss, International Regulation]. 
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foods and as such, they do not require any special regulation.11  The doctrine of substantial equivalence
(SE) presumes that if major changes in general usage, physical features or characteristics, or nutritional 
content cannot be discerned, then the new food or food component can be considered as safe as the food it 
is meant to represent.  Under this doctrine, ongoing scientific uncertainty with respect to the risks of 
transgenic crops is insufficient to warrant regulation. In effect, then, under substantial equivalence, 
“products of agricultural biotechnology are assumed to be innocent until proven guilty”.12

Using this rationale, the FDA conferred GRAS (Generally Recognized as Safe) status on all GE 
crops recognized as substantially equivalent; automatically exempting these GE crops from premarket 
review or safety tests.  Subsequently, because transgenic crops were deemed equivalent to traditional 
crops, the FDA ruled it was unnecessary for them to receive special labeling. According to the FDA, the 
genetic modification of agricultural products did not constitute “material” enough information for it to be 
subject to mandatory disclosure.13  Nonetheless, the FDA gave food producers the option of labeling their 
product as “genetically engineered” if they desired to do so. Most food producers, as is evident by looking 
at the supermarket shelves today, chose not to label their products for fear of a negative consumer 
reaction.14

In recent years, a number of nations have emulated the US model of genfood regulation by 
adopting the substantial equivalence doctrine. Currently, it is a concept endorsed by various countries 
around the world, including, but not limited to, Argentina, Australia, Canada, Chile, South Africa, Japan,
New Zealand, the Philippines, and Uruguay.15 However, while the substantial equivalence designation is 
enough in the Miami Group countries, especially in Argentina, Canada, and the United States, to avoid 
regulation, other countries interpret the doctrine to be no more than a starting point for the assessment of 
genfoods. And so, in countries other than the Miami Four, substantial equivalence is used as one way, 
among others, to identify similarities and differences between a GE food and its non-GE counterpart.  It is 
not merely a coincidence that the different interpretations of SE are closely related to the agricultural 
economy of the country in question. In those nations where agricultural biotechnology has grown 
exponentially and become an integral part of the economy, substantial equivalence has been invoked as 
the only necessary policy to regulate genfoods.  This is true for most members of the Miami Group since 
they constitute some of the largest growers of genetically engineered foods. According to the 
International Service for the Acquisition of Agribiotech Applications (ISAA), the US represents 60% of
the global transgenic crop area; Argentina, 20%; and Canada, 6-7%.16 Thus, the broad and vague nature 

                                                          
11 This is ironic considering the fact that all the biotech companies have patented their transgenic crops, thus 
demonstrating that these crops are inherently different from their non-modified counterparts. 
12  See Jennifer Clapp, The Political Economy of Food Aid in an era of Agricultural Biotechnology, 11 GLOBAL 

GOVERNANCE 467, 474-75 (2005). 
13  Kysar, supra, at 535; See also Pew Initiative on Food & Biotechnology, Guide to U.S. Regulation of Genetically 
Modified Food and Agricultural Biotechnology Products, Sept. 2001, available at
http://pewagbiotech.org/resources/issuebriefs/1-regguide.pdf (last visited Feb. 10, 2006). 
14 See SHELDON KRIMSKY & NORA MURPHY, SCIENCE-BASED POLICY IN THE CONTROVERSY OVER GENETICALLY 

MODIFIED FOODS 22-27 (Council for Responsible Genetics 2001).  
15  See Ian M. Sheldon, Regulation of biotechnology: will we ever ‘freely trade’ GMOs?, 29 EUR. REV. AGRIC.
ECON. 155, 160-65 (2002); See also Council for Biotechnology Information, Substantial Equivalence in Food Safety 
Assessment, 2001, available at http://www.whybiotech.com/html/pdf/Substantial_Equivalence.pdf (last visited 
October 28, 2007); See generally Guillaume Gruere, International Trade-Related Regulations of GM Food, 2007, 
available at http://www.ifpri.org/pbs/pdf/pbsbriefgruere.pdf  (last visited September 4, 2007).
16  See Simonetta Zarrilli, International Trade in GMOs and GM Products: National and Multilateral Legal 
Frameworks, UN Policy Issues Int. Trade & Commodities, 2005,  available at
http://www.unctad.org/en/docs/itcdtab30_en.pdf (last visited September 5, 2007). 
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of substantial equivalence allows this principle to be interpreted to suit the needs and motives of various 
countries. For the members of the Miami Group, it can help them avoid stringent regulation while for 
other countries, it may provide a stepping-stone to further regulation.17

In recent years, the Miami Group’s interpretation and application of this doctrine has also 
influenced the way other nations have regulated GE foods. As importers of food, developing countries 
like Singapore and Sri Lanka are predominantly dependent upon foreign nations, especially the US and 
Canada, for their food supply. If either Singapore or Sri Lanka decided to regulate the genetically 
engineered foods entering their country (either through safety tests or labeling requirements), they would 
risk a trade row with their most important trading partners. And so, the perception of a possible trade row 
has deterred both countries from doing so. This necessitated reliance on food imports, especially from the 
US and Canada, is the main reason why some developing nations have maintained a favorable policy 
towards biotechnology, despite their deep reservations.18

Besides state governments, this doctrine has also been incorporated into the policies of many 
influential international organizations, including the United Nation’s Food and Agriculture Organization 
(FAO), the World Health Organization (WHO), the World Trade Organization (WTO), and the 
Organization for Economic Cooperation and Development (OECD). Even more importantly, the Codex 
Alimentarius Commission (or Codex), the most important international body responsible for setting food 
standards, has recognized the use of SE as a legitimate form of risk assessment.19 Although a little more 
will be said later in the paper concerning these international organizations, their approval of substantial 
equivalence illustrates the extent to which it has become a globally accepted principle.20

In spite of its international recognition, certain criticisms have been directed at substantial 
equivalence and its ability to evaluate the safety of genetically engineered foods. Most of these criticisms 
have focused upon the way in which substantial equivalence judges the safety of novel foods by simply 
comparing them with their unmodified parental strains. During this comparison, if GE foods are deemed 
substantially equivalent to those foods they are meant to represent, they are assumed to pose similar risks. 
This assessment is extremely artificial since it falsely presupposes that “substantially equivalent” GE 
foods pose the exact same risks as traditional foods. Even if one accepts this implicit assumption, the way 
in which foods have been compared to establish substantial equivalence has been very superficial and 
vague. More often than note, these comparisons have only noted changes in physical features or 
characteristics, composition, and nutritional content, an insufficient basis to help structure a real safety 
assessment. Lacking any scientifically proven evidence (i.e. results from toxicity, allergenicity, or 
chemical tests), safety is merely inferred largely from “assumptions-based reasoning with little or no 

                                                          
17 It is important to note that all the references made to substantial equivalence herein will only refer to its usage by 
the Miami Group.
18 Sri Lanka actually imposed a ban in 2001 on the introduction and sale of genetically modified foods. However, 
this ban was removed indefinitely because of significant lobbying pressure from the United States and Canada.  See 
J.M. Akech, Developing Countries at Crossroads: Aid, Public Participation, and the Regulation of Trade in 
Genetically Modified Foods, 29 FORDHAM INT’L L.J. 265, 273-274 (2006); Oriola, supra note 6, at 571-573. 
19 Codex – A subsidiary body of the FAO and WHO; it currently represents more than 95% of the world’s 
population
20  Sylvia Pouteau, The Food Debate: Ethical Versus Substantial Equivalence, 15 J. AGRIC. & ENVTL.. ETHICS 289, 
289-291 (2002). 
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experimental validation”.21 It is for this reason that critics of substantial equivalence such as Clark and 
Lahman conclude that it is a “dubious assessment based off analogy”.22

Another criticism of substantial equivalence is that its application is limited upon the existence of 
a comparator.  Without a comparator, substantial equivalence has no way to establish the safety of a novel 
food.  This has not been a problem thus far since all the novel foods to date have been the result of 
incorporating (or selecting for) one or two rather simple single-gene traits into plants. The next generation 
of genetically engineered products, however, is much more complex since they have been engineered or 
“bipharmed” to produce vitamins, drugs, vaccines, and nutraceuticals in addition to the desirable plant 
traits. For these products, it will be much more difficult to find appropriate comparators since these plants 
will be so much different than their non-modified counterparts.  In this context, then, conducting a safety 
assessment via substantial equivalence might be very unsafe.23  

II. ETHICAL CONCERNS REGARDING THE MIAMI GROUP’S REGULATION OF GE FOODS

A. FOOD SAFETY – WHY GE FOODS NEED TO BE TESTED

The presumption of food safety without premarket tests places the health and well-being of 
consumers at great risk. On multiple occasions, the lack of premarket tests has been cited as the primary 
cause of health problems arising from consumption of genetically engineered products.  For instance, in 
1989 and 1990, a genetically engineered brand of L-trytophan, a common dietary supplement used to treat 
depression and insomnia, killed more than thirty-seven Americans and permanently disabled or afflicted 
more than five-thousand others with a fatal and painful blood disorder known as eosinophilia myalgia
syndrome or EMS. Although one may question the applicability of this example since it deals with a 
genetically engineered drug, not a genetically engineered food crop, it still proves the inherent dangers in 
marketing new products without adequate safety testing.24

In a more recent case, thirty-seven American consumers reported allergic reactions to Starlink - a 
genetically modified corn seed that produces Cry9C, an insecticidal protein.25 The potential of transgenic 
crops to cause allergic reactions was verified in a 1996 study in the New England Journal of Medicine
(NEJM) where researchers found that the transfer of DNA from one organism to another can turn a 
nonallergenic food into an allergenic product. In the study, scientists specifically looked at how Pioneer 
Hi-Bred International, an Iowa-based biotech company, sought to change the protein content of its 
soybeans by adding a gene from Brazil nut. When researchers tested the genetically engineered soybeans 
on individuals with allergies to Brazil nut, they found it triggered a similar allergic reaction. Although the 
product was removed from the market before any fatalities or injuries, “‘the next case could be less ideal 
and the public less fortunate,’” said Marion Nestle, head of the nutrition department at NYU.26 Thus, the 
allergenic reactions from Starlink are not an exception to the overall safety of GE foods; on the contrary, 
it illustrates a fact that genfoods may contain “hidden allergens.” In countries such as the United States 
where almost twenty-five percent of consumers report that they or members of their 

                                                          
21  Id. at 292.
22  Id. at 293; See E.A. Clark and Hugh Lehman, Assessment of GM Crops in Commercial Agriculture, 14 J.  AGRIC.
& ENVTL. ETHICS 3, 3-5 (2001).
23 Oriola, supra note 6, at 517; MacLaughlin, supra note 4, at 379. 
24 See RONNIE CUMMINS & BEN LILLISTON, GENETICALLY ENGINEERED FOOD: A SELF-DEFENSE GUIDE FOR 

CONSUMERS 30-31 (Marlowe & Company 2000); Strauss, International Regulation, supra, at 169. 
25 Strauss, International Regulation, supra, at 170. 
26 See John Grogan & Cheryl Long, Genetically Engineered Crops are Dangerous, in GENETIC ENGINEERING:
OPPOSING VIEWPOINTS 126, 132 (Louise I. Gerdes ed., Greenhaven Press 2004). 
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families suffer from food allergies or sensitivities, transgenic crops thus pose a significant health risk.27

Apart from allergenicity, the transfer and splicing of DNA produces what scientists call 
pleiotropic or unpredictable side effects. These side effects arise from the simple fact that genes are 
interactive and interdependent entities, meaning the insertion of a new gene may interfere with the 
function and activity of neighboring genes. This was verified in 1990 after German researchers spliced a 
gene for the color red into 20,000 white petunia flowers. Not only did the genetically engineered petunias 
turn red, but they also had more leaves and shoots, a higher resistance to fungi, and lower fertility, all of 
which were completely unrelated to the inserted gene. And so, the German study raises new questions 
about the safety of transgenic crops since the insertion of a new gene may unpredictably affect their 
protein composition, hormonal expression, nutrient or anti-nutrient composition, toxicity, allergenicity, 
etc.  Without proper safety tests, it is virtually impossible to check for the significant and unexpected 
changes that arise from the process of genetic engineering.28

Lastly, genetically engineered food may be unsafe because of its potential to exacerbate the 
already serious problem of antibiotic resistance. To simplify the process of genetic implantation, genetic 
engineers use antibiotic marker genes to see if the new genetic material has been successfully transferred 
to the cells of the host organism. If these antibiotic marker genes are introduced on a large scale into the 
food supply, many scientists fear that antibiotics could soon be rendered useless in fighting diseases and 
infections. For this reason, in 1998, the British Royal Society, recognizing this future danger, urged 
governments to ban the use of marker genes in agricultural biotechnology.  Unfortunately, this 
recommendation was not taken seriously either by biotech companies or biotech producing countries.29

While allergenicity, pleiotropic effects, and antibiotic resistance are the most commonly cited 
concerns, they represent the “tip of the iceberg” of possible safety risks posed by genetically engineered 
foods.  A study, reported in a 1996 article in the International Journal of Health Services warned that 
milk or dairy products produced from cows injected with Monsanto’s controversial genetically engineered 
bovine growth hormone (BGH) contained significantly higher levels of a potent chemical hormone, 
Insulin-Like Growth Factor (IGF-1).  This hormone, when present at high levels, places humans at great 
risk for breast, prostate, and colon cancer.  Although this study did not deal with transgenic crops, the 
focus of this paper, it illustrates the point that GE food products can increase the likelihood of life-
threatening diseases.30

Recently, a number of scientific studies established a link between transgenic crops and cancer, 
birth defects, and other important health problems. Having engineered plants to be herbicide-resistant, 
growers can use more super-potent, broad spectrum herbicides or weed-killers such as glyphosate 
(popularly called Roundup), glufosinate, and bromoxynil without killing their crop.31 On the contrary to 
proponents of agricultural biotechnology, then, farmers are actually using the same, if not more potent 
herbicides than ever before. As plants typically absorb the residues of pesticides, consumers are now

                                                          
27  Id. at 132. 
28 Cummins & Lilliston, supra, at 17-24; See Ricarda Steinbrecher, Genetically Engineered Crops May Harm the 
Environment, in GENETIC ENGINEERING: OPPOSING VIEWPOINTS 150, 152-3 (Louise I. Gerdes ed., Greenhaven Press 
2004).
29  Grogan & Long, supra, at 132-33. 
30 Cummins & Lilliston, supra, at 39-40; Grogan & Long, supra, at 131-132; Strauss, International Regulation, 
supra, at 168. 
31 Approximately 70% of all global GE crops planted in 1998 were engineered to be herbicide-resistant. 
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ingesting the chemicals of these potent, over-used herbicides. This has raised numerous alarms because in 
a 1999 article in the medical research journal Cancer, foods with residues of glyphosate, the main 
ingredient in Monsanto’s Roundup herbicide, were reported to place consumers at risk for non-Hodgkin’s 
Lymphoma, a type of cancer. Although other possible health effects were also reported such as birth 
defects and damage to human blood cells, cancer was the most worrisome adverse health reaction. This is 
especially disturbing in light of the fact that Monsanto and other biotech companies estimate that 
herbicide-resistant crops planted around the globe will ultimately triple the amount of toxic, broad-
spectrum herbicides used in agricultural production.32

Even more frightening, perhaps, is the lack of safety assessments evaluating the long-term effects 
(besides cancer) of GE food consumption. Placed in such a dreaded and vulnerable situation, consumers 
can only imagine what the dangers of these foods might be to themselves, their children, and their 
grandchildren. 

And so, without mandatory premarket safety tests, there is no way to conclusively ascertain all 
the dangers associated with these products. Like the subjects of medical research, consumers are part of 
an on-going experiment which may pose considerable risk to their health. However, while their 
circumstances may be identical, the procedure or rules guiding each experiment seems to be completely 
different. Unlike food producers, medical researchers usually provide information to their subjects so that 
they can give informed consent. This principle, important as it is for any experimental design, is currently 
absent from the GE regulatory regime of the Miami Group countries.33  The assumption here is that 
through labeling, food suppliers discharge some of their ethical responsibilities by providing information 
consumers need to decide whether to avoid or buy potentially unsafe food products. 34 If one accepts this 
presupposition, then, the anti-GE labeling policy is unethical since consumers are buying and consuming 
potentially harmful GE food without their knowledge and without their choice. By withholding crucial 
information, one could also argue that the regulatory policy is immoral for it unknowingly and 
unsuspectingly subjects consumers to a food experiment with uncertain health effects. 

While the crux of the argument calling for  labeling has focused on the need to make consumers 
aware of the possible health risks associated with GE consumption, this has raised the inevitable question-
would labeling be absolutely necessary if GE foods were ultimately proven to be safe? According to the 
views of agricultural ethicist Paul Thompson, even if food safety was no longer a concern, the current 
regulatory regime would still be unethical since it would violate the principle of “consumer 
sovereignty”.35  

B. BEYOND SAFETY – “CONSUMER SOVEREIGNTY” AND THE CASE FOR FOOD LABELING

Consumer sovereignty, a term coined by William Hutt, is a very broad concept premised upon the 
belief that the integrity and autonomy of consumers should be respected in all market transactions. In 
order for this to happen, consumer sovereignty requires sufficient information be made available to 
consumers so that they can exercise food choices consistent with their deeply held beliefs and/or values. 
In this respect, consumer sovereignty is significant because it does not condition food information simply 

                                                          
32  Cummins & Lilliston, supra, at 44-47; Steinbrecher, supra, at 155-158.  
33 See Matthew Rich, The Debate Over Genetically Modified Crops in the United States: Reassessment of Notions of 
Harm, Difference, and Choice, 54 CASE W. RES. L. REV. 889, 894-895 (2004). 
34 According to Paul Thompson, the ability of a consumer to avoid and exit the market is one of the quintessential 
components of market sovereignty. See Paul Thompson, Food Biotechnology’s Challenge to Cultural Integrity and 
Individual Consent, 27 HASTINGS CENTER REPORT 34, 35 (1997) [hereinafter Thompson, Food]. 
35 Id. at 34. 
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upon the possibility of harm. On the contrary, information is obligatory, regardless of the product’s 
safety, so that individuals can make decisions compatible with their identity and lifestyle. However, 
because GE foods are currently not labeled, the sovereignty of consumers is threatened since they cannot 
tell the difference between modified and unmodified food. Without any distinction between the two types 
of food, it is virtually impossible for consumers to exercise food choices according to “their conception of 
the good life”. 36 Therefore, it goes without saying that the current regulatory system places the beliefs of 
consumers at great “risk”.37

In particular, members of religious groups have found it quite difficult to practice their faith 
amidst the homogenizing effects of the anti-labeling policy. As a whole, religious groups usually oppose 
modern agricultural biotechnology for two reasons: their beliefs and dietary rules. Firstly, they oppose the 
movement of genes in and between different species for they feel this violates God’s handiwork and 
subsequently implies an arrogance or unwillingness to recognize humanity’s limits. From the perspective 
of these religious groups, such world-changing powers as genetic engineering should naturally be left to 
God alone. Secondly, many religions have dietary laws that proscribe certain foods or the eating of foods 
in certain combinations. Thus, genetic engineering complicates their dietary laws because it inserts 
foreign DNA, or DNA from plants, animals, insects, and even humans, into food crops. To illustrate some 
very extreme cases: 

 Arctic flounder genes have been inserted into tomatoes, strawberries, and other cold-sensitive 
plants to give them frost-resistance.38

 Bt (Bacillus thuringiensis, a bacterium that makes insecticidal chemicals) genes have been 
inserted into tomatoes, tobacco, corn, cotton, and potatoes to produce pest resistant varieties.39

 In the United States, a California-based biotech company has recently engineered rice with 
human genes to produce proteins found in breast milk and saliva.40

 In Japan, scientists introduced three kinds of pig cytochrome P450 genes into the rice plant 
"Nihonbare" to give it herbicide resistance.41

For Muslims and Jews, commercialization of the last food product would violate their religion since both 
faiths have dietary laws prohibiting the consumption of pork. As indicated by this example, the fact that 
genetically engineered foods go unlabeled makes it increasingly difficult for religious groups such as 
Muslims and Jews to exercise food choices that comport with their deeply held beliefs.42 In this way,

                                                          
36 Pascalev, supra note 7, at 588. 
37 See Paul Thompson, Agricultural Biotechnology, Ethics, Food Safety, Risk, and Consent in ENCYCLOPEDIA OF 

ETHICAL, LEGAL, AND POLICY ISSUES IN BIOTECHNOLOGY 23, 24-30 (Thomas H. Murray et al. ed., John Wiley & 
Sons 2000) [hereinafter Thompson, Agricultural]; See also J.A. Burgess & A.J. Walsh, Consumer Sovereignty, 
Rationality, and the Mandatory Labeling of Genetically Modified Food, 18 BUS. & PROF. ETHICS 7, 9-14 (1999); 
Thompson, Food, supra, at 35-36; Kysar, supra note 10, at 542-543. 
38 See ALAN MCHUGEN, PANDORA’S PICNIC BASKET: THE POTENTIAL AND HAZARDS OF GENETICALLY MODIFIED FOODS

123 (Oxford University Press 2000). 
39  Id. at 124-5; Oriola, supra note 6, at 516. 
40  See Rick Weiss, USDA Backs Production of Rice with Human Genes, WASHINGTON POST, March 2 2007, at A02. 
41 See National Institute of Agrobiological Sciences, Japan, Cytochrome P450 Gene of Transgenic Rice Plant Shows 
Herbicide Resistance, July 2002, available at http://www.agnet.org/library/rh/2002009b (last visited October 10, 
2007). 
42  Although “Nihonebare” Rice has not yet been marketed to the public, it may be introduced in the future. See Id; 
Thompson, Food, supra, at 34-36; Pascalev, supra, at 583-90. 
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then, genetically engineered foods may interfere with the ability of individuals or groups to freely 
exercise their religion. 

However, religious groups just serve as one example among many others of how consumer 
sovereignty has been violated by the absence of food labels. For instance, because the strawberries or 
tomatoes mentioned above are not labeled, it is impossible for cultural groups such as vegans and 
vegetarians to practice their belief of not consuming animals or any components of animals. While many
individuals consider this only a trivial matter, coercing groups or members of groups to consume foods 
inconsistent with their beliefs jeopardizes their very identity and existence.43  

Apart from restricting information, the anti-GE labeling policy is also unethical because it goes 
against the Rawlsian principle of “citizen autonomy.”  Based on Rawls’ principle, the political autonomy 
of citizens favors the making of collective decisions - such as whether or not to label GE foods-  in 
accordance with the majority’s will.  Consequently, if the majority of citizens desire positive labeling,
respecting their autonomy thus supports a positive labeling schema. With respect to the GE labeling 
debate, numerous surveys have revealed that the majority of Americans want genfoods to be labeled. In 
2000, the Harris Poll found that over 86% of Americans think that the government should require labeling 
of all GE products.  Similarly enough, a 2001 USA Today poll released its finding that 79% of Americans
believe it should not be legal to sell genetically engineered fruits and vegetables without special labels.44

However, despite popular opinion, the FDA continues to allow food producers and distributors to market 
transgenic crops without labels.45

In other Miami Group countries where public opinion surveys have been taken, most people, also 
prefer labeling. According to Naomi Klein, “…more than 90% of Canadians tell pollsters that they want 
labels… that tell them if their food’s genetic makeup has been tampered with”. 46 Meanwhile, a 
November 2004 survey commissioned by Greenpeace Chile showed that 95.9% of Chileans support 
labeling GE foods.47 Similar consumer reactions were also reported in a study conducted by Andrea 
Mucci and Guillermo Hough from the Instituto Superior Experimental de Tecnologia Alimentari in 
Argentina.48 Therefore, by adopting a non-GE labeling policy, the Miami Group countries have ignored 
the policy preferences of their citizens, and in doing so, have altogether dismissed their political 
autonomy. 

IV. THE GREAT DEBATE: NEGATIVE VS. POSITIVE LABELING

However, proponents of genetic engineering such as Kirsten Hansen have often challenged this 
argument by reasoning that the currently employed voluntary negative labeling of traditional foods helps 
consumers make informed choices inasmuch as the hypothetical, positive labeling of GE foods.49

                                                          
43  Thompson, Food, supra, at 34-36; Pascalev, supra note 7, at 583-90. 
44 See The True Food Network, US Opinion Polls on Genetically Engineered Food, available at
http://www.truefoodnow.org/home_polls.html (last visited November 26, 2006). 
45 See Alan Rubel & Robert Streiffer, Respecting the Autonomy of European and American Consumers: Defending 
Positive Labels on GM Foods, 18 J. AGRIC. & ENVTL. ETHICS 75, 77-83 (2005). 
46  Oriola, supra note 6, at 562. 
47 See Daniela Estrada, Chile: Defending Consumer Rights to Know about Transgenic Food, IPS NEWS, March 16, 
2005, available at http://ipsnews.net/interna.asp?idnews=27876 (last visited October 13, 2007). 
48  See Andrea Mucci & Guillermo Hough, Perceptions of Genetically Modified Foods by Consumers in Argentina,
15 FOOD QUAL. & PREF. 43, 44-51 (2004). 
49 Negative labeling is the labeling of foods as “organic,” “GE-free,” or “non-genetically engineered” whereas 
positive labeling involves labeling foods as “genetically engineered”
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Consequently, from Hansen’s point of view, the current policy is ethical and should be continued well 
into the future. However, as argued by the author, Hansen’s argument is greatly flawed and mistaken.50

Firstly, Hansen points out that the negative labeling of traditional foods provides consumers with 
all the information they need to know about genfoods.  To a certain extent, this holds true insofar as
consumers…assume that every product not specifically labeled ‘GE free’ or ‘organic’ may be genetically 
engineered or may contain GE ingredients”.51  If consumers assume that all foods without a ‘GE free’ or 
‘organic’ label are genetically engineered or contain genetically engineered ingredients, then they have all 
the information they need to know.  However, as Rubel and Streiffer correctly surmised, consumers 
simply do not assume that all foods without the negative labels might be genetically engineered. This was 
indicated in a 2003 survey (conducted by the Pew Initiative on Food and Biotechnology) where “sixty 
percent of American consumers believed that they had never eaten genetically engineered foods, even 
though seventy percent of foods on grocery store shelves contain genetically engineered ingredients”.52  
Thus, Hansen’s argument is most unpersuasive because there is considerable reason to think that 
consumers would not simply assume unlabeled foods might be genetically engineered. 

Secondly, Hansen confidently assumes that all negatively labeled foods are not genetically 
engineered.53 While this may generally be true, the agricultural output of organic farmers is occasionally 
contaminated by wind-borne pollen from neighboring GE farms. For instance, shortly after a farmer 
planted a genetically engineered corn seed in Capulalpan, Mexico, the entire farming community began 
noticing slight changes in their corn supply, even though they never planted these corn seeds. Illustrating 
the rapidity of crop contamination, corn farmers in the United States filed a class action lawsuit against 
Aventis for the contamination of their fields with Starlink, a GE corn.54 In their lawsuit, the plaintiffs 
claimed that Aventis failed to take appropriate measures to prevent Starlink from contaminating their 
fields, and that, as a result, the plaintiffs lost significant domestic and foreign markets since Starlink was 
found to trigger dangerous allergies.55 In another case, after Percy Schmeiser, a local Saskatchewan 
farmer, found himself accused by Monsanto for illegally planting the company’s genetically modified, 
patented canola, he countersued and filed a $4.2 million dollar lawsuit claiming that Monsanto’s Roundup 
Ready canola plants trespassed and contaminated his fields. Far from a seed thief, Schmeiser maintained 
he had never planted the Roundup seeds and that he was a victim of a new technology invading his 
property. Although the court ultimately ruled against Percy Schmeiser, this case once again illustrates the 
real possibility of crop contamination, especially with the expansion of agricultural biotechnology.56

The contamination of farms makes it probable for genetically engineered foodstuffs to 
accidentally slip on grocery store shelves under the organic label.  And so, there is no guarantee that an 
organic food product is actually organic since labels are awarded on the basis of production methods, not 
evaluation on the final end-product. And so, consumers can never be certain that their products are 100% 
GE-free. This raises some concern because as the farmers sow more and more genetically engineered 
                                                          
50  See Kirsten Hansen, Does Autonomy Count in Favor of Labeling Genetically Modified Food, 17 J. AGRIC. &
ENVTL. ETHICS 67, 68-75 (2004). 
51  Rubel and Streiffer, supra, at 77. 
52 Id. at 77; See Pew Initiative on Food & Biotechnology, GM Food Safety: Are Government Regulations 
Adequate?, September 2003, available at http://www.pewagbiotech.org/buzz/display.php3?StoryID=42 (last visited 
October 30, 2007). 
53 Hansen, supra, at 68-75. 
54 See PETER PRINGLE, FOOD INC. MENDEL TO MOSANTO  - THE PROMISES AND PERILS OF THE BIOTECH HARVEST  
170-180 (Simon & Schuster 2003); Grogan and Long, supra, at 130. 
55  See StarLink Corn Products Liability Litigation 212 F. Supp. 2d 828 (N.D. Ill. 2002).  
56 See Monsanto Canada Inc. v. Schmeiser, 3 F.C. 35 (2001). 
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seeds, it seems as if the rate of contamination will also increase. Thus, it was with great concern that 
Naomi Klein, a noted Canadian journalist and activist, stated “soon all our foods will be polluted by 
genetic modification”.57  

The flaws in Hansen’s argument, as outlined above, demonstrate the inadequacy of negative 
labeling to supply consumers with the necessary information they need to make informed market 
decisions. Negative labeling, if anything, helps withhold crucial information and
”institutionalize consumer ignorance”.58

V. CONSUMER RIGHTS: EVALUATING THE LAWFULNESS OF THE MIAMI GROUP’S 

REGULATORY REGIME

The government, as the institution responsible for setting labeling and food safety regulations, has 
an onus not only to protect but also to respect the demands of its consumers. In the context of agricultural 
biotechnology, this means that the government should test and positively label foods that have been 
genetically engineered. Yet, this raises the question as to whether governments are obligated by law to 
provide such information or conduct such safety tests? In other words, do consumers have a right to know 
or a right to safe food? In the subsequent paragraphs, it will be shown that most countries have 
constitutional and statutory provisions that guarantee these consumer rights. Moreover, even if a country 
does not have any provisions of its own relating to consumer rights, the ordinary consumer can justify his 
or her rights by referring to international law. 

A. NATIONAL LAW

In most countries, individuals often trace their consumer rights back to the national constitution.59

While constitutions do not address the issue of consumer rights directly, they do so in a more indirect 
manner by outlining the fundamental rights of people, including freedom of speech, freedom of 
association, freedom of religion, etc.  Thus, while it may seem a bit unrealistic, some of these basic 
constitutional rights actually protect consumers. In the case Alliance for Bio-Integrity vs. Shalala, 
religious leaders representing various faiths challenged the FDA’s decision not to require labeling of GE
foods by invoking the first amendment.60

Asserting that the policy of the FDA prevented members of religious groups from avoiding 
genfoods, they argued this violated their free exercise of religion. Despite their first amendment 
challenge, the US District Court for the District of Columbia ruled that “neutral laws of general 
applicability do not violate the Free Exercise Clause, even if the laws incidentally burden religion”.61

Moreover, the court held that that the FDA’s decision not to label did not constitute a substantial burden 
to religious beliefs. Regardless of the ruling, Alliance for Bio-Integrity vs. Shalala is a significant case 
because it demonstrates the way in which constitutional provisions such as the first amendment can be 
used to protect consumer rights. In the same vein, consumers in Argentina, Chile, and Canada could 

                                                          
57 Oriola, supra note 6, at 562; MacLaughlin, supra note 4, at 383-390; Kysar, supra note 10, at 525-540.
58  Kysar, supra, at 530.
59 There are certain limitations with this argument, including the fact that many nations in the world are authoritarian 
and do not have liberal constitutions that guarantee individual rights. Therefore, while acknowledging this well-
known fact, I believe this argument still holds true for most nations.   
60 See Alliance for Bio-Integrity v. Shalala, 116 F. Supp. 2d 166, 178 (D.D.C. 2000).
61 Id.  at 179-181; Rich, supra, at 896-97; Oriola, supra, at 568-569. 
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justify their right to know by invoking Section 14 of the Argentine Constitution, Article 19(6) of the 
Chilean Constitution, and Section 2 (a) of the Canadian Constitution Acts of 1982, respectively.62  

However, besides freedom of religion, numerous other provisions in national constitutions can 
challenge the lawfulness and validity of anti-GE labeling policies. As food consumption is often 
understood as an expressive act that may be influenced by one’s political, moral, and ethical viewpoints, 
one could equate food consumption with expression. For instance, if a consumer uses food as a means to 
express how he/she feels about the product and the methods used to create it, this constitutes a form of 
expression. Without labels, however, the ability of consumers to express themselves is suppressed since 
they can no longer exercise food choices to indicate their approval and/or disapproval of a product. 
Therefore, again applying the first amendment, consumers could argue that the regulatory regime in the 
US violates their freedom of expression. Similarly enough, consumers in Argentina, Chile, and Canada 
could claim that the lack of proper GE regulation violates Section 14 of the Argentine Constitution, 
Article 19 (12) of the Chilean Constitution, and Section 2 (b) of the Canadian Constitution Acts, 
respectively.63 While freedom of expression could potentially be used as a way to challenge the 
constitutionality of genfood policies, it has not yet been applied by consumers. Nonetheless, this does not 
provide sufficient reason to dismiss the possibility that it may someday be used as a legal basis to defend 
consumer rights.64

Unlike the other Miami Group countries, Argentina’s Constitution actually goes so far as to 
directly outline the rights of consumers. Referring to Section 42 of the Argentine Constitution, consumers 
and users of goods and services have the “right to the protection of their health, safety, and economic 
interests; to adequate and truthful information; to freedom of choice and equitable and reliable 
treatment”.65 Thus, the consumers in Argentina are placed in a unique situation because they have an 
extremely strong legal basis to challenge their government’s regulatory regime. 

As the other Miami Group countries lack such a constitutional provision, consumers in these 
states are better protected by statutes. Most of these consumer statutory protections were erected in the 
wake of the consumer movement that took place after World War II. This movement reached its peak in 
the 1960s when in a Special Message to Congress, President John F. Kennedy outlined four basic 
consumer rights and they were the right to safety, the right to choose, the right to information, and the 

                                                          
62 Section 14 of the Argentine Constitution – “All the inhabitants of the Nation are entitled… to associate for useful 
purposes, to publish their ideas through the press without previous censorship…to profess freely their religion.” See 
Int.’l Constitutional Law Project, Argentine Constitution Section 14, translated by A. Tschentscher, available at 
http://www.servat.unibe.ch/law/icl/ar00000_.html (last visited September 1, 2007).
      Article 19 (6) from Chapter III of the Chilean Constitution ensures to all freedom of conscience, belief and 
religious practice, with the proviso that they may not be against public morality and public order. See University of 
Richmond, Constitution of the Republic of Chile, available at http://confinder.richmond.edu/admin/docs/Chile.pdf
(last visited September 1, 2007).  
     Section 2 of Canada’s Constitutional Acts of 1982 – (a)“Provides for fundamental freedom of conscience and 
religion” and (b.)“freedom of thought, belief, opinion, and expression…” See Canada’s Department of Justice, 
Constitution Acts 1867-1982, available at http://laws.justice.gc.ca/en/const/annex_e.html (last visited September 1, 
2007); Oriola, supra note 6, at 568-569. 
63 All these acts are described in the footnotes of the preceding page, except for Article 19 (12) from Chapter III of 
the Chilean Constitution. This article guarantees individuals freedom “to express opinions and to disseminate 
information without prior censorship in any form and by any means”.  See University of Richmond, supra.   
64 Although many other constitutional provisions can also be brought into this discussion of consumer rights, I have 
chosen not to emphasize them due to their irrelevance to the GE-food labeling debate. 
65 Int’l Constitutional Law Project, supra; See Gabriel A. Stiglitz, Consumer Law in Argentina and the 
MERCROSUR, 17 J. CONSUMER  POLICY 459, 462 (1994). 
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right to be heard.66 The Consumer Bill of Rights, as they have come to be known, institutionalized and 
forever expanded consumer expectations in the United States and abroad.67

Given President Kennedy’s official recognition of consumer rights, Congress began developing a 
statutory framework to address consumer issues. And so, beginning in the late 1960s, a flurry of 
consumer protection laws were passed in the United States such as the Fair Packaging and Labeling Act 
(1966), the Wholesome Meat Act (1967), the Consumer Product Safety Act (1972), Toxic Substances 
Control Act (1972), and a myriad of amendments to the Federal Food, Drug, and Cosmetic Act (also 
called the FD & C; 1906).68  As the consumer movement grew, other countries began adopting similar 
consumer protection laws. Shortly after President Kennedy’s speech, for instance, Canada’s Parliament 
passed the Department of Consumer and Corporate Affairs Act (1967) and later amended the Canadian 
Foods and Drug Protection Act (1920).69  

Analyzing these statutes, it is axiomatic that they place a great onus upon governmental agencies 
such as the US Department of Agriculture, US Food and Drug Administration, Canadian Food Inspection 
Agency (CFIA), and Health Canada to protect consumers from misinformation, fraud, deception, 
toxic/adulterated/misbranded foods, harmful food additives, and other market dangers.70 Thus, the 
existence of these agencies and the statutes they enforce indicates the extent to which the Consumer Bill 
of Rights are positive rights, as opposed to negative rights.71 Unlike the constitutional provisions 
described above, which protect consumers from the arbitrary influences and interferences of the public 
sphere, statutes protect consumers only insofar as the government actively and stringently enforces its 
consumer protection laws.  In line with this premise, then, the consumer rights declared by President 
Kennedy are not guaranteed if the government fails to adequately regulate foods and products. Thus, 
while there are consumer rights, the fulfillment, existence, and kismet of these rights are entirely 
dependent upon the government’s actions. If the government fails to regulate as in the case of genetically 
modified foods, then consumer rights are violated. 

B. INTERNATIONAL LAW

Yet, while some countries may lack both the constitutional and statutory provisions guaranteeing 
consumer rights, consumers may then refer to international law.  The current piece of international law 
defining consumer rights is the United Nations Guidelines for Consumer Protection. This document, 
adopted on April 9, 1985 by the United Nations' General Assembly not only incorporated the  Consumer 
Bill of Rights (please refer to the previous page) but it also added four other rights which were the right to 
education, the right to satisfaction of basic needs, the right to redress, and lastly the right to a healthy 

66  The Consumer Bill of Rights was later expanded by President Gerald Ford to include the right to education.
67  See Matthew Hilton, The Politics of Consumption/The Consumption of Politics: Consumers and the State since 
the Second World War, 611 ANNALS OF THE POLITICAL AND SOCIAL SCIENCE 66, 66-72 (2007). 
68  Id. at 66-72; See US Food and Drug Administration, Laws Enforced by the FDA and Statutes, March 1, 2007, 
available at http://www.fda.gov/opacom/laws/#amendments (last visited October 1, 2007). 
69  See Jacob Ziegal, Is Canadian Consumer Law Dead, 24 CAN. BUS. L.J. 417, 417-419 (1994); See also 
Christopher S. Axworthy, Recent Developments in Consumer Law in Canada, 29 INT. & COMP. L.Q.   346, 346-347 
(1980).
70  MacLaughlin, supra note 4, at 392.  
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71 One of the guidelines’ objectives was “to facilitate production and distribution patterns responsible to 
the needs and desires of consumers”.72 The historical significance of this document is that it elevated 
consumer rights to a position of international recognition and legitimacy, acknowledged by developed and 
developing countries alike. Unfortunately, these rights are unenforceable and unbinding since they are 
merely guidelines for nations to follow. Because of this shortcoming, the UN has only been able to urge 
states to modify their domestic laws in accordance with them. Nonetheless, despite its unenforceability, 
many nations, have expressed a great degree of enthusiasm in adopting these guidelines. For instance, 
India passed a statutory provision called the Consumer Protection Act (CPA) in 1986 and Malta passed a 
Consumer Affairs Act in 1989, which were both modeled after the UN’s Guidelines.73

Nevertheless, while the UN’s Guidelines fail to adequately guarantee consumer protection, 
consumers could assert that their rights constitute human rights. For instance, Article 25 (1) of the 
Universal Declaration of Human Rights (UDHR) provides inter alia that “every one has the right to a 
standard of living adequate for the health and well-being of himself and his family, including food….”75

Arguably, inherent in the right to food is the right to choose which food to eat. If this choice is removed, 
then the right to food may be compromised.   For further analysis of this right, however, it is necessary to 
explore Article 11 (1) of the International Covenant on Economic, Social, and Cultural Rights (ICESC). 

While this right is worded similarly to Article 25 (1) of the UDHR, the Committee on Economic, 
Social, and Cultural Rights issued General Comment #12 to explain what this right exactly encompasses. 
According to the Committee, “the core content of the right to adequate food implies the availability of 
food in a quantity and quality sufficient to satisfy the dietary needs of individuals, free from adverse 
substances, and acceptable within a given culture”.76 In applying the Committee’s definition, one could 
argue that genetically engineered foods violate this right since they are not entirely free of adverse 
substances and they may not be acceptable within every culture.  Furthermore, the Committee concluded 
that the food must be “accessible in ways that are sustainable and that do not interfere with the enjoyment 
of other human rights”.77 However, as genetically engineered foods interfere with the rights of religious 
and cultural groups to exercise and practice their beliefs, genetically engineered foods subsequently 
interfere with other human rights.78 From a purely human rights perspective, then, genfoods appear to 
violate the right to adequate food. 

72  These Guidelines were later expanded in 1999 to include the promotion of sustainable consumption patterns. See 
United Nations Guidelines on Consumer Protection (as expanded in 1999), available at 
http://www.un.org/esa/sustdev/publications/consumption_en/pdf (last visited March 24, 2006).
73 Id. at paragraph 1(b) of the Guidelines; Oriola, supra note 6, at 568
74  See N.L. Rajah, Protecting Consumers, THE HINDU, March 15, 2005,  available at
http://www.hindu.com/2005/03/15/stories/2005031503691000.htm (last visited October 5, 2007). 
75  See The United Nations 1948 Universal of Human Rights, available at http://www.hrweb.org/legal/udhr.html
(last visited March 25, 2006); Oriola, supra, at 567.
76 Although the Committee did not precisely define the phrase “free from adverse substances” – it has been taken to 
mean free from contamination, adulteration, and bad environmental hygiene. See The International Covenant on 
Economic, Social, and Cultural Rights, available at http://www.unhchr.ch/html/menu3/b/a_cescr.htm (last visited 
April 10, 2006); See also Committee on Economic, Social, and Cultural Rights, Substantive Issues Arising in the 
Implementation of the International Covenant on Economic, Social, and Cultural Rights (General Comment #12), 
1999, available at http://www.unhchr.ch/tbs/doc.nsf/0/3d02758c707031d58025677f003b73b9?OpenDocument  (last 
visited April 15, 2006); Diouf, supra note 3, at 5-6. 
77  Committee on Economic, Social, and Cultural Rights, supra, at paragraph 8; Oriola, supra, at 567-568. 
78  The rights of religious and cultural groups are well outlined in Article 1(1) and Article 18 (1, 2, 3) of the 
International Covenant on Civil and Political Rights (ICCPR). See International Covenant on Civil and Political 
Rights, available at http://www.unhchr.ch/html/menu3/b/a_ccpr.htm (last visited April 15, 2006).
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Therefore, regardless of how one looks at the issue – through a national or international 
framework – it is evident that consumers can justify their rights, especially their right to know.  With this 
in mind, the regulatory regime of the Miami Group is unlawful since it disregards the national as well as 
international laws that guarantee a certain level of market protection to consumers. By ignoring these 
laws, the governments of the Miami Group have essentially compromised the safety and decision-making 
ability of their consumers for the sake of advancing agricultural biotechnology.  

VI. ATTEMPTS TO REGULATE DIFFERENTLY WITHIN THE MIAMI GROUP COUNTRIES

The nature of this regulatory regime has thus prompted strong criticisms from politicians as well 
as consumers within all the Miami Group countries.  This has occurred at the national, state, and local 
level of government. 

At the national level, numerous politicians have attempted to change the policies of their 
government towards genetically engineered foods. In May 2002, Representative Dennis Kucinich (D-OH) 
introduced the Genetically Engineered Food Right to Know Act (HR-4814), which requires food 
companies to label all foods that contain or are produced with genetically engineered materials and 
instructs the Food and Drug Administration (FDA) to conduct periodic tests to ensure compliance. In 
addition to HR-4814, Congressman Kucinich, also drafted and sponsored the Genetically Engineered 
Food Safety Act (HR 4813) that requires the FDA to impose independent and thorough testing prior to 
their introduction on the market. According to Congressman Kucinich, “this is a basic consumer right and 
consumer safety issue…people have a right to know what is in the food they are eating, and that the food 
is safe.”79 In spite of the fact that both bills received around thirty-eight co-sponsors, they were referred to 
the House subcommittee on Farm Commodities and Risk Management with no further action. Although 
Congressman Kucinich again introduced his bills in 2003 and 2006, he was once again unsuccessful at 
changing the result.80

Similar to Congressman Kucinich, Senator Dick Durbin (D-IL) has been instrumental at 
challenging GE regulation in the US Senate. In October 2002, Senator Durbin introduced S. 3095 or the 
Genetically Engineered Foods Act (GEFA), a bill to amend the Federal, Drug, and Cosmetic Act to 
require premarket safety consultation and a step-by-step approval procedure for genetically engineered 
foods.   More importantly, this piece of legislation would require the FDA to review and approve all 
genfoods prior to their introduction into interstate commerce. Although less stringent than Congressman 
Kucinich’s bills, S. 3095 is important because it demonstrates how other politicians also disapprove of the 
FDA’s current method of regulation. Although the bill died in the Senate Committee of Agriculture, 
Nutrition, and Forestry, it represents a growing trend on Capital Hill.81

Apart from the United States, politicians in other Miami Group countries have also challenged 
their county’s regulation of genfoods. In 2001, Liberal MP Charles Caccia (from Toronto) proposed bill 
C-287 which would amend Canada’s Food and Drug Act to propose mandatory labeling of genetically 
modified foods. More successful than his American counterparts, Caccia’s bill made it all the 

                                                          
79 See Doug Gordon, Rep. Kucinich to Introduce Bills to Label Genetically Engineered Food, Protect Consumers, 
US FED NEWS, May 2006, US FED NEWS, available at  
http://kucinich.house.gov/news/DocumentSingle.aspx?DocumentID=42904 (last visited October 12, 2006). 
80 Debra M. Strauss, Genetically Modified Organisms in Food: A Model of Labeling and Monitoring with Positive 
Implications for International Trade, 40 INT’L LAW. 95, 102 (2006)[hereinafter Strauss, Genetically Modified]; 
Strauss, International Regulation, supra note 10, at 177. 
81 Strauss, Genetically Modified, supra, at 104; Strauss, International Regulation, supra, at 178. 
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way to the floor of the House of Commons where it lost by a close vote of 126-91.82 Occurring a year 
earlier, then-minister of health and current president-elect of Chile, Michelle Bachelet, issued an order for 
obligatory labeling of transgenic crops, but it was not enacted. Nevertheless, since her Presidency, which 
began in March 2006, President Bachelet has been urging Chile’s Congress to pass a bill which requires 
the labeling of GE foods. It is expected the bill, which is still being drafted, will pass sometime next year 
since it has the government’s strong backing. In this sense, then, Chile is much different from both the US 
and Canada since the government, as opposed to individual legislators, is sanctioning the bill.83

Regardless of the differences, the laws proposed in the US, Canada, and Chile indubitably demonstrate a 
resolve to regulate genfoods in a more consumer-friendly way. 

However, given the setbacks suffered at the national level (this is especially relevant to Canada 
and the US), many state or provincial legislatures have taken the lead in regulating genetically engineered 
crops. Over the past several years, legislators in some sixteen US states have introduced bills that would 
require food labels to indicate whether the foods were produced using GE-technology.84 Although none of 
these proposed bills have passed, Vermont’s legislature succeeded recently in enacting a bill that requires 
biotech companies to label all genetically engineered seeds produced and distributed to farmers. 
Paralleling the developments in the United States, the politicians of Prince Edward Island, Canada are 
considering making the province a GE-free zone, an extremely bold move.85  

Nonetheless, the general inability and slow progress of state officials at reforming their 
government’s food policy has triggered a wave of citizen action, particularly in the US, that has 
manifested itself in state and local politics.   Through the political measure known as the initiative, 
citizens in the United States have managed to place their issues on the ballot, thus providing an outlet for 
their concerns over genetically engineered foods. 86 In 2002, the citizens of Oregon gathered enough 
signatures to place Measure 27 on the state’s ballot. Although it was narrowly defeated, Measure 27 
would have been the first state law requiring all foods produced through genetic engineering to bear label 
identifying this important fact. Although used in a few other states, the initiative is a political tool that has 
been used more frequently at the local level. In 2004, six counties in California, including Mendocino, 
Alameda, Butte, Humboldt, Marin, and San Luis Obispo, qualified their GE-free initiative on the ballot.  
Out of the six mentioned, only two counties passed the initiative to become GE-free zones and they were 
Marin and Mendocino. The victories in these two counties have had ripple effects across the state and
perhaps even across the nation as other citizens have pursued similar initiatives.87 To say the least, it has

                                                          
82 See Ken Pole, Devotee of the Darker Side Wings it in Genetic Debate, 37 MEDICAL POST 14, 14-15 (2001); See 
also Canadian Biotechnology Advisory Committee, Recommendation on Labeling, available at http://cbac-
cccb.ca/epic/internet/incbac-cccb.nsf/en/ah00186e.html (last visited March 25, 2006). 
83Estrada, supra note 47; See Diego Cevallos, Latin America: Wanted – Labels for Genetically Engineered 
Products, IPS NEWS, Oct. 2007, available at http://ipsnews.net (last visited October 10, 2007); See also The Center 
for Food Safety, Worldwide Regulation, Prohibition, and Production, June 2006, available at
http://www.centerforfoodsafety.org/geneticall5.cfm (last visited November 26, 2006)[hereinafter Center for Food 
Safety, Worldwide]. 
84These states include Alaska, Colorado, Connecticut, Florida, Hawaii, Iowa, Maine, Massachusetts, Michigan, 
Minnesota, New Hampshire, New York, Oregon, Rhode Island, Vermont, and Washington. 
85 Being a GE-free zone means the area is free of propagating, cultivating, or raising any genetically engineered 
organism by people, firms, or corporations. See Dominique Lasker, Federal Preemption and State Anti-GM Food 
Laws, 20 LEGAL BACKGROUNDER 60, 63-65 (2005). 
86Initiative – Also known as the popular or citizen’s initiative, it provides a means by which a petition signed by a 
certain number of registered voters (usually between 7-10%) can force a public vote on a proposed statute, 
constitutional amendment, charter amendment, or ordinance. It is a form of direct democracy.   
87The most recent example is Sonoma County (2005); Waldo County, Maine (2006)
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given individuals hope that a well-coordinated grassroots campaign can result in some form of genfood 
regulation, even if only at the local level.88

As the last few pages have demonstrated, there is a very strong movement within many of the 
Miami Group countries to challenge the status quo and regulate genetically modified foods more 
stringently. Assuming that all the proposed laws passed and became a part of law (even though we know 
the contrary is true), especially those mentioned at the national level, one must consider whether they 
would be able to protect consumers. Despite some optimism, the aforementioned laws are completely 
incapable at achieving this end because they fail to provide a comprehensive regulatory framework. Thus 
far, all the efforts to regulate GE foods have taken one of two forms: either mandatory labeling 
requirements or special moratoriums on GE production.  This is a very narrow approach to modify the 
Miami Group’s regulatory regime since it ignores the importance of instituting other measures such as 
food safety tests, systematic approval procedures, and specific risk levels. And so, change cannot occur at 
just one level of food policy, it must occur at all levels - risk assessment, risk management, and risk 
communication – for it to be effective. Without such comprehensive reform, it seems unlikely that 
genuine change can occur in Miami Group countries.

More importantly, the fact that none of the bills modify the policy of substantial equivalence is 
another Achilles heel. The policy of substantial equivalence (SE), which states that GE foods are the same 
as their traditional counterparts, governs the way Miami Group countries currently regulate products of 
agricultural biotechnology. Because of this policy, GE foods are neither labeled nor subjected to safety 
tests since they are deemed to be substantially equivalent to non-modified foods. As this policy is the 
core of the problem, any attempt to reform the regulatory regime must start with altering or challenging 
this policy.  Failure to do so will only result in superficial changes in the way GE foods are regulated. 

Therefore, while the proposed pieces of legislation might modify certain specific aspects of GE
regulation, they are incapable of delving into the larger issues that ultimately determine a nation’s 
regulatory framework. Understanding the shortcomings of the proposed legislation in Miami Group 
countries indicates that an alternative method is indeed necessary and essential for the welfare of 
consumers. This inevitably raises the question what should be done to metamorphosize the Miami 
Group’s genfood regime into an ethical and lawful framework. As the next few pages will explain, its 
members should regulate GE foods by imitating the European Union. 

VII. AN ALTERNATIVE FORM OF REGULATION – THE EUROPEAN UNION AND THE 

PRECAUTIONARY PRINCIPLE

Unlike the Miami Group, GE food regulation in the European Union (EU) has followed a totally 
different path. Whereas the former has embraced the doctrine of substantial equivalence, the latter has 
chosen to adopt the precautionary principle (PP).  By applying this principle, the EU has created a strict 
regulatory framework that ensures the labeling, testing, and monitoring of transgenic crops prior and even 
after their introduction in the market.89

                                                          
88See K. Powell, Voters in Seven California Counties Consider Banning Genetically Engineered Agriculture, 2004, 
available at http://www.uspirg.org/uploads/Qq/5f/Qq5frdZyO6MvzwYqtzZplg/CaliforniaCountiesGE8_04.pdf (last 
visited November 26, 2006); See also The Center for Food Safety, Regional Regulation, Prohibition, and 
Production, June 2006, available at http://www.centerforfoodsafety.org/geneticall5.cfm (last visited November 26, 
2006) [hereinafter Center for Food Safety, Regional]. 
89 The Precautionary Principle is actually enshrined in Articles 130 (2) and 174 of the EC Treaty. 
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The precautionary principle is based upon the idea that if there is potential for serious, 
irreversible, or cumulative harm, lack of full scientific certainty should not be used as a reason for 
postponing measures to redress it.  In applying this principle, then, states should remain prudent or wary 
about the uncertain effects of genfoods until a full scientific assessment is conducted prior to their 
introduction into the marketplace. Thus, used as a form of risk-assessment, the precautionary principle 
embodies the simple concept that “it is better to be safe than sorry”. The significance of the precautionary 
principle is that it places the onus or rather burden of proof on food producers and biotech companies to 
show that their products are safe for the market. And so, premarket safety tests are obligatory under the 
precautionary principle. This is in stark contrast to substantive equivalence which places the burden of 
proof on society to show that a new product is dangerous. In essence, then, the precautionary approach is 
a proactive policy whereas substantial equivalence is merely a reactive policy. This great contrast 
between substantial equivalence and the precautionary principle explains why the Miami Group and the 
European Union have such different safety standards.90

Council Directive 220/1990 and Council/Parliament Directive 18/ 2001 reflect the EU’S strict 
adherence to the precautionary principle. Under Article 16 (1 -“the safeguard clause”) of the 1990 
Directive, member states of the European Union can restrict or prohibit the use and sale of  genetically 
engineered foods where they have justifiable reasons to consider it may constitute a risk to human health 
and/or the environment.  Notice the wording of Article 16 and how it merely requires justifiable reasons, 
not substantial evidence, to invoke the “safeguard clause.”  Because the level of risk needed to trigger 
precautionary action is so very low, invoking the safety clause of Article 16 is easily justifiable. In 1998, 
using this legal mechanism, five states of the EU temporarily banned all new genetically engineered 
products from their territory. Less than a year later, at an EU Environmental Council of Ministers 
meeting, Article 16 (1) was again cited as the primary reason for declaring an EU-wide moratorium on all 
new genetically engineered food products.91

After further consideration of the genfood debate, however, this Directive was replaced by 
Directive 18 in 2001. One of the strictest pieces of GE legislation thus far adopted in the world, this 
Directive requires a step- by-step approval process for all genfoods. Any company wishing to market a 
transgenic crop must submit an application with an extensive environmental and human health
assessment.  Even if the food product is approved, it still must undergo post-market regulation where 
researchers try to evaluate the long-term effects arising from its interaction with the environment and its 
consumption by consumers. Furthermore, similar to its predecessor, Article 23 of Directive 18 allows 
member states to restrict or prohibit the use and sale of transgenic crops if they have “detailed grounds” 
that the food may constitute a risk to human health and the environment.92

Therefore, as both Directive 18 and Directive 220 illustrate, the precautionary principle is well-
integrated into the legislation of the European Union. Perhaps, this is the reason why the European Union 
has yet to report cases of crop contamination or allergic reactions like North America. Apart from
guaranteeing consumer safety, the European Union’s framework also provides consumers with the 
necessary information they need to exercise food choices. 

                                                          
90 See DOMINIQUE LAUTERBERG, FOOD LAW POLICY AND ETHICS 57-60 (Cavendish Publishing imited 2001); See 
also Naomi Salmon, A European Perspective on the Precautionary Principle, Food Safety, and the Free Trade 
Imperative of the WTO, 27 EUR. L. REV. 138, 138-142 (2002).
91  See The Nuffield Council on Bioethics, The Use of Genetically Modified Crops in Developing Countries, 2003, 
available at http://www.nuffieldbioethics.org/fileLibrary/pdf/GM_Crops_Discussion_Paper_2004.pdf (last visited 
November 20, 2006); Lauterberg, supra, 52, 272-279; Salmon, supra, 141-142; Sheldon, supra note 15, 159-160. 
92  Nuffield Council on Bioethics, supra, at 90-92; Lauterberg, supra, 52, 272-279; Salmon, supra, 141-143; 
MacLaughlin, supra note 4, at 396-397; Sheldon, supra, 159-60. 
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In Directive 258/1997 (also called the Novel Foods and Novel Foods Ingredients Act) of the 
European Parliament and Council, rules are established for the authorization and labeling of GE foods and 
GE-derived food products. This regulation outlines specific labeling requirements for novel foodstuffs
(novel food is a broad term that is used to connote “food that has hitherto not been used for human 
consumption – Article 1 of Directive 258). Referring to Article 8 (1b) of the Directive, food producers 
must positively label their products if the novel food “has material which is not present in an existing 
equivalent foodstuff and which may have implications for the health of certain sections of the 
population”.93  As almost all genetically engineered crops produce some new, untested proteins that 
confer attributes to the plant such as insect, herbicide, or frost resistance, they must be labeled under this 
provision.94 Aside from health, Article 8 (1c) states that novel foods must be labeled if “they have present 
some material that is not present in an existing equivalent foodstuff and which gives rise to ethical 
concerns”.95  By requiring such novel foods to be labeled, this rule acknowledges and respects the ethical 
concerns raised by religious and cultural groups over the process of genetic engineering. And so, because 
of this Directive, it is currently possible for European consumers to make informed food choices that are 
consistent with their health concerns, values, and beliefs. 

Given the comprehensiveness of the European Union’s regulatory regime, it serves as an 
exemplary model on how to ensure that the safety, rights, integrity, and autonomy of consumers are not 
compromised by products of agricultural biotechnology. 

VIII. THE EU MODEL AND ITS GROWING THREAT TO THE MIAMI GROUP

A.  STRENGTH IN NUMBERS - THE EUROPEAN UNION AND ITS ALLIES

Rather than emulating the EU, however, the Miami Group has actually tried to undermine its 
method of regulation. As the precautionary principle has allowed the EU to place moratoriums on 
transgenic crops, delay market approval (usually until safety tests have been conducted), and introduce 
GE foods only under certain restrictive conditions (i.e. labels, monitoring mechanisms), this has seriously 
threatened the Miami Group’s ability to trade.  

During the EU’s general moratorium (1999-2003), it is estimated that US corn producers lost 
$250-$300 million a year in lost exports. Even now that the moratorium has ended, US corn farmers 
continue to lose millions every year since their products are delayed access to the market until they
undergo a step-by-step approval procedure.96 Such financial misfortunes have not been limited to just 
American growers; they encompass all Miami Group countries producing transgenic crops for export. 
Even more worrisome to the Miami Group, an increasing number of countries have begun following the 
European Union’s example by adopting a more precautionary approach. These countries can be 
categorized into three distinct sub-groups.

The first sub-group consists of those states in Central and Eastern Europe that were seeking to 
join the European Union following the collapse of the USSR. Noticing the EU’s adherence to the 

                                                          
93  Lauterberg, supra, at 172-175; See Directive 258/1997, available at http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexapi!prod!CELEXnumdoc&lg=EN&numdoc=31997R0258&mod
el=guichett (last visited October 12, 2007). 
94  Lauterberg, supra, at 174; Sheldon, supra note 15, at 158-159. 
95  Id. at 174; Directive 258/1997, supra; Sheldon, supra, at 158. 
96 Nuffield Council on Bioethics, supra, at 91; See Peter Mitchell, Europe Angers the US with Strict Labeling, 21 
NAT. BIOTECH 6, 6 (2003), available at http://www.nature.com/nbt/journal/v21/n1/full/nbt0103-6a.html (last visited 
October 28, 2006). 
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precautionary principle, countries such as the Czech Republic, Poland, Hungary, and Bulgaria began 
revising their regulatory regimes, and adopting rules and guidelines for the safety testing and mandatory 
labeling of genfoods.97 Modeling their regulations on EC Directive 220/1990, this helped improve their 
case for inclusion in the European Union.98  

In addition, Russia, Norway, and Switzerland have also adopted some regulations that are similar 
to the EU’s Directives. For instance, they all have specific food-approval regulations and mandatory 
labeling provisions. However, unlike the European countries mentioned above, they have been 
independently developing their own framework for regulating transgenic crops.99  

The third sub-group includes China and almost all the G77 countries, with the exception of 
Paraguay, Uruguay, Chile, Argentina, Singapore and a few other states. Lacking the infrastructure, 
experience, and financial resources to develop their own system of GMO regulation, these developing 
countries have tried to imitate the European Union. In addition, they have also strongly supported the 
European Union in its struggle to incorporate the precautionary principle in international environmental 
law.100

Interestingly enough, despite their precautionary stance and general support for the European 
Union, some countries of the “Like-Minded Group,” as they are often called, happen to be major 
producers of transgenic crops.101 Referring to Figure 1(please see the following page), China, Brazil, and 
India each grow 5%, 6%, and 1% of the global transgenic crop area, respectively. Unlike the Miami 
Group countries, however, they have all adopted specific safety and labeling requirements for genetically 
engineered foods.  And so, these three countries show that transgenic crop production and stringent 
regulation are not mutually exclusive events. 102

                                                          
97  Sheldon, supra note 15, at 160-165; Duall, supra note 9, at 176-177. 
98  Within the past few years, all of these countries have joined the European Union (the Czech Republic, Hungary, 
and Poland on May 1, 2004 and Bulgaria on Jan. 1, 2007). See The History of the European Union: 2000-Today, A 
Decade of Expansion, available at http://europa.eu/abc/history/2000_today/index_en.htm  (last visited October 20, 
2007).  
99 Sheldon, supra, at 162-164. 
100 G77 is a loose coalition of developing nations designed to promote its members’ collective interests and create an 
enhanced negotiating capacity in the United Nations.  Established on June 15, 1964 by 77 developing countries, the 
organization has since expanded to 130 developing countries.  It is modeled on the G7, which has since been 
superseded by the G8. See Cameron Chapman, Agriculture and the WTO, 1999, available at 
http://www.washington.edu/wto/issues/agriculture.html (last visited October 12, 2007); Sheldon, supra, at 164; 
Duall, supra, at 176-177. 
101  Duall, supra, at 176-177. 
102 Unfortunately, these countries, particularly Brazil, have failed to adequately enforce their laws. Zarrilli, supra
note 16, at 8-9; Center for Food Safety, Worldwide, supra; Cevallos, supra note 83. 
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      Figure 1103

    Map Legend
 Please note, all the countries shaded in yellow currently have labeling regulations while those in 

gray do not
 While Chile may be shaded, its regulations are not enforced (please see page 30)
 Countries with a red mark have a ban or moratorium on GMOs

                                                          
103  See Center for Food Safety, Worldwide Regulation, Prohibition, and Production, 2005, available at
http://www.centerforfoodsafety.org/pubs/Worldwide%20GM%20Regulations%2011.2005.pdf (last visited October 
5, 2007). 
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 Countries with a blue mark have rejected, or have a policy to reject unmilled GM grain as food 
aid

B. THE DANGERS OF BEING UNPOPULAR

The increasing popularity of the EU regulatory model has had devastating repercussions on the 
Miami Group’s ability to export its products. For instance, South Korea who was once the No. 2 buyer of 
US corn is now buying GE-free corn from other countries. Similarly enough, China now looks to Brazil 
for GE-free soy rather than GE-soy from the US, Canada, or Argentina. Because this regulatory 
framework has spread across the world, other countries have indirectly been deterred from adopting the 
food policies of the Miami Group. As almost half the world’s population lives in countries where 
genfoods are strictly regulated, other nations have grown extremely conscious of this situation. This is 
especially true if a country’s economy depends on exports to either the EU or the “Like-Minded Group”
countries. In 2002, upon discovering that the US sent food aid (which was whole kernel maize) was 
genetically engineered, the South African country of Zambia refused the aid while Mozambique, 
Swaziland, Lesotho, and later Zimbabwe said they would accept it provided it be milled first.104 How can 
one explain these actions when all the aforementioned countries were facing a looming famine? 

Firstly, the South African countries were unsure what effect genfoods might have on them since 
maize constitutes a major portion of their diet. Secondly and most importantly, since almost all these 
African countries trade agricultural goods with Europe, especially corn, they feared their crops could be 
contaminated from the food aid. The consequences of such a contamination would subject their maize 
exports to regulatory scrutiny and possibly even rejection by the EU. Thus, this explains why many of the 
countries demanded the food aid be milled first so that it could only be consumed, not grown. This 
incident is important because it highlights the extent to which countries are basing food policies upon 
agricultural markets such as the EU.  Such a trend can be very dangerous if more and more countries 
begin to feel that the EU and the “Like-Minded Group” constitute better markets than the Miami 
Group.105

In addition to closing potential markets, the European Union has also threatened the Miami 
Group by authoring the Cartagena Protocol on Biosafety. Entering into force in 2003, this Protocol is the 
first international treaty that directly deals with the transboundary movement of genetically modified 
organisms or GMOs. Akin to the European Union’s Directives, the Protocol regulates the movement of 
GMOs in accordance with the precautionary principle. Consequently, under the Protocol, exporters must 
obtain the informed consent (this is referred to in the protocol as the “advanced informed agreement 
system” or AIA) of another country before shipping any GMOs to that country.106 In addition, such 
shipments are also subject to certain labeling requirements and safety tests.  This Protocol presents a 
direct threat to the Miami Group since it basically multilateralizes the European Union’s regulatory 

                                                          
104 The US channeled its food aid via the United Nation’s World Food Program (WFP). Clapp, supra note 12, at 
467-480.  
105 See African Center for Biosafety et al., GM Food Aid: Africa Denied Choice Again, May 2004, available at
http://www.grain.org/research_files/GE-food-aid-briefing-2004-en.pdf (last visited November 26, 2006); Clapp, 
supra, at 467-480. 
106 See Anais Kedgley Laidlaw, Is It Better To Be Safe than Sorry? The Cartagena Protocol versus the World Trade 
Organization, 36 VICTORIA U. WELLINGTON L. REV. 427, 427-436 (2005); Akech, supra note 18, at 271-273; 
Zarrilli, supra note 16, at 24-30; Salmon, supra, at 150-153. 
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framework, providing guidance as well as legal justification for nations to erect barriers to genfoods. In 
this way, the Cartagena Protocol can potentially serve as an obstacle to free trade.107

IX. THE POLITICAL ECONOMY OF AGRICULTURAL BIOTECHNOLOGY: THE WTO AND THE GMO 

TRADE WAR

This was the final stimulus that ultimately propelled Argentina, Canada, and the US (or the 
“triumvirate”) to challenge the European Union on August 7, 2003 at the World Trade Organization 
(WTO).108 In their submission to the WTO’s dispute settlement panel, the complainants alleged that:

(i.) The EU had applied a de facto moratorium on approvals of agricultural 
biotechnology from 1998 to 2003 

(ii.) The EU’s approval procedure resulted in undue delays of GE products
(iii.) Six EU states(specifically Austria, France, Germany, Greece, Italy, and Luxembourg) 

had introduced bans on the importation, marketing, or sale of specific biotech 
products already approved by the Community, thus infringing on WTO rules and 
Community legislation  

The complaining parties, joined by Australia, New Zealand, Chile, Colombia, El Salvador, Honduras, 
Mexico, Peru, and Uruguay, charged that these measures imposed barriers to free trade, in breach of 
Articles 2 and 5 of the Technical Barriers to Trade (TBT) and Articles 2, 5,7, and 8 as well as Annex C 1a 
of the Sanitary and Phytosanitary Measures Agreement (SPS). Focusing primarily on the SPS Agreement, 
the Miami Group countries cited article 2.2, which states that all non-tariff barriers to trade that seek to 
protect human, animal, and plant life or health must either comply to international standards (as set by the 
Codex Alimentarius Commission) or be “scientifically justifiable”.109  This article countered and trumped 
the European Union’s safety-related argument since their moratorium was not based on international 
standards, as applied by the WTO, or scientifically justifiable evidence.

In their defense, the EU argued scientific concern was not entirely necessary because of the 
precautionary principle. Invoking this principle as part of customary international law, the EU thus stated 
that mere concerns or desires to be prudent were lawful ends in and of themselves.110  Nonetheless, 
fearing this argument would be rejected as it was in the Beef Hormone Case of 1998, the EU based its 
defense primarily on Article 5.7 of the SPS Agreement.111 This Article permits states to adopt provisional 

                                                          
107 Currently, 136 countries are a party to this Protocol. Laidlaw, supra, at 427-436. 
108 See generally Pew Initiative on Food & Biotechnology, US vs. EU: An Examination of the Trade Issues 
Surrounding Genetically Modified Food, Dec. 2005, available at  
http://pewagbiotech.org/resources/issuebriefs/useu.pdf (last visited November 4, 2006)
109 (a.) Codex has increasingly maintained that primacy of substantial equivalence in regulating genfoods
(b.) More specifically, Article 2.2 goes on to say that measures must be “based on scientific principles and…not 
maintained without sufficient scientific evidence”. See Jacqueline Peel et al., GMO Trade Wars: The Submissions in 
the EC-GMO Dispute in the WTO, 6 MELBOURNE J. INT’L L. 141, 145-162 (2005).  
110 In recent years, scholars believe the precautionary principle has become crystallized into a principle of customary 
international law because of its widespread usage. It is cited in three multi-lateral environmental treaties (MEAs), 
including the Biosafety Protocol, and it has been applied all across the world at the national level. Salmon, supra, at 
144-148. 
111 The Beef Hormone Case arose because the European Union placed a ban on the marketing of hormone treated 
beef from the United States and Canada. Although the EU invoked the precautionary principle as a part of 
customary international law, the WTO Appellate Body ruled that the principle was “too controversial and unsettled a 



BERENJI – FORMATTED October 22, 2007

38

CONSUMERS AND GENETICALLY ENGINEERED FOODS

or temporary bans, where relevant scientific evidence is insufficient, in order to perform full risk 
assessments. While this may sound a little like the precautionary principle, it is very different since this 
ban is meant to give nations adequate time to perform objective risk assessments on the product in 
question. If the risk assessment is completed and it shows the product has uncertain health effects (as in 
the example of GE foods), the state can no longer ban the product since there is no scientific evidence 
justifying non-tariff barriers. With the precautionary principle, however, the product can be banned with 
or without the risk assessment, giving the state a lot of slack to regulate the product in the way it sees 
fit.112

Although many other arguments were raised by the complainants and defendants, the Panel’s 
decision ultimately rested upon the various measures of the SPS Agreement.  On February 6, 2006, the 
Panel issued its ruling where it found that the EU had applied a moratorium. Although the Complaining 
Parties argued that the moratorium and the EU’s approval process was inconsistent with numerous 
measures of the SPS and TBT Agreement, the Panel surprisingly dismissed most of the points against the 
EU except for Annex C 1a. Accepting the application of Article 5.7 to the moratorium, the Panel ruled 
that the EU had acted inconsistently with its obligation to eliminate non-tariff barriers “within a 
reasonable period of time” (Article 5.7) and to “complete testing and approval procedures without undue 
delay” (Annex C 1a). It is likely that had the EU maintained its barrier on GE foods after 2003 (when the 
Panel began its hearing), the Panel would have contended the EU violated Article 2.2 However, because 
the EU stopped its moratorium, the Panel never made this ruling.113

Regarding the complaints against the individual state bans, the Panel ruled that the bans were not 
based on risk assessments as required by Article 5.1 of the SPS Agreement. In addition, the bans were 
also not consistent with Article 5.7 since the European Union’s scientific committee and competent 
national authorities had carried out assessments of each of the products in question, and each was 
approved as safe. This, in turn, led the Panel to conclude that these bans were also in violation of Articles 
2.2 and 2.3 of the SPS, which prohibits a party from maintaining restrictive measures without any 
sufficient scientific evidence to justify it. As the precautionary principle was dismissed by the Panel as 
irrelevant, there was absolutely no way for the individual states to defend their non-scientifically based 
bans on GE foods. Thus, it was recommended that the individual countries remove their safeguard 
measures as soon as possible.114

Although the Panel’s ruling was appealed by the EU, it was later upheld months later by the 
WTO’s Appellate Body. Hailed as an unequivocal victory by the Miami Group, the ruling sent the world
a signal that it is illegal to impose trade restrictions on genfoods without scientific evidence of their harm. 

                                                                                                                                                                                          
concept to be deemed a general principle of law.”  Moreover, the Appellate Body held “that the status of the 
precautionary principle in international law continues to be the subject of debate among academics, law 
practitioners, regulators, and judges. The precautionary principle is regarded by some as having crystallized into a 
general principle of customary international law. Whether it has been widely accepted by Members as a principle of 
general or customary international law appears less than clear”.  Salmon, supra, at 148-150; Peel et al., supra, at 
145-155; Laidlaw, supra, at 440-442.  
112 Zarrilli, supra note 16, at 30-37.
113 See WTO, European Communities – Measures Affecting the Approval and Marketing of Biotech Products, Aug. 
2007, available at http://www.wto.org/English/tratop_e/dispu_e/cases_e/ds291_e.htm (last visited September 12, 
2007); See also John W. Boscariol, Canada: The WTO Rules on Genetically Modified Organisms, August 2006, 
available at http://www.mondaq.com/article.asp?article_id=41950 (last visited November 3, 2006);  Id. at 33-45. 
114   WTO, supra; Boscariol, supra; See Scott Miller, Politics and Economics: EU Loses on Biotech Crops – Ban on 
Gene-Altered Food Deemed Illegal by WTO; Resistance Likely to Persist, THE WALL STREET JOURNAL, Feb. 8, 
2006, at A5.  
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Because there is a great deal of uncertainty surrounding the risks posed by GE foods, this ruling makes 
uncertainty an insufficient reason to erect non-tariff barriers. Based on the decision, then, countries must 
prove an actual threat exists before they can take action against transgenic crops. This is in direct 
contradiction to the Cartagena Protocol, which allows nations to regulate the transboundary movement of 
GE foods using the precautionary approach. By ignoring the relevance of the precautionary principle (PP) 
in trade, the WTO’s ruling not only undermines the EU’s regulatory framework but also that of the 
Cartagena Protocol.  The fact that the precautionary principle is not trade compliant may deter other 
nations, particularly those that are currently members of the WTO, from following the European Union’s
model of regulation.

X. CONCLUSION: THE FUTURE OF BIOTECHNOLOGY

Such an effect can be devastating to consumers since their governments may be persuaded or 
pressured to adopt a Miami friendly food policy. Therefore, the events taking place at the international 
arena can shape the way states regulate genfoods, which means consumers abroad are vulnerable to the 
framework of the Miami Group. This crucial relationship between the domestic and international setting 
will only increase with greater globalization. And so, while the European Union’s regulatory approach is 
currently more widespread, this could easily change over time. Even more important than the possible 
shift in regulatory approaches is the evolution of biotechnology. Though genetic engineering has only 
been used to modify plants thus far, in the near future animals will also be engineered. Already, some
researchers have implanted spinach genes into pigs in order create animals that are healthier to eat.115 In 
addition, a 2001 FAO report described attempts to engineer bigger salmon and Tilapia (another kind of 
fish) by inserting Arctic flounder genes into their DNA.116 Fast forwarding to the present, now over thirty-
five species of transgenic fish have been developed by such biotechnology companies as Aqua Bounty 
Technologies Inc. and A/F Protein.117 With the expansion of modern biotechnology into more and more 
foods, including meat, one cannot help but think that this is not “the end, nor the beginning, but the end of 
the beginning”.118

Therefore, the future of genfood regulation will concern not only transgenic crops but also 
transgenic animals as well. The introduction of genetically altered meat presents many problems since it
will indubitably exacerbate the ongoing ethical and legal dilemmas in the Miami Group countries. In the 
same vein, the application of biotechnology to meat will only heighten the confrontation between the 
European Union and the Miami Group.  Anticipating and forecasting these events, it is imperative for the 
countries of Argentina, Canada, Chile, and the US to react prior to the second phase of genetic 
engineering. Adopting a regulatory framework rooted in a policy of precaution can rectify the situation by 
ensuring consumers, in Miami Group countries and abroad, are fed safe food and are able to make food 
choices that comport with their values and beliefs. 

                                                          
115  See Emma Young, GM Pigs are Both Meat and Veg., NEW SCIENTIST, Jan. 25, 2002, available at 
http://www.newscientist.com/hottopics/gm (last visited November 4, 2006). MacLaughlin, supra note 4, at 375. 
116  See Diouf, supra note 3, at 11, 23-24. 
117 See Center for Food Safety, Genetically Engineered Fish: Campaign Overview, 2006, available at 
http://www.centerforfoodsafety.org/campaign_o.cfm (last visited November 5, 2006); See also Pew Initiative on 
Food & Biotechnology, Future Fish: Issues in Science and Regulation of Transgenic Fish, Jan. 2003, available at
http://pewagbiotech.org/research/fish/  (last visited November 18, 2006). 
118 Quote from Winston Churchill. 
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I. INTRODUCTION

Access to justice: these three words have become increasingly imperative as low-income litigants 
continue to be underserved by the legal community.1  It is no secret that in the United States, if you are 
poor, you will not be able to afford a lawyer. Lawyers are expensive and affording one regardless of your 
social status can be a burden.2  On the other hand, the importance of a lawyer cannot be overstated.  
Although some lawyers may not have a Juris Doctorate, it is generally accepted and expected that a 
lawyer has put in the time and effort required to graduate law school.  Even so, lawyers vigorously
prepare for cases so that they will be ready for any opportunities that may arise during the course of a 
trial; and still mistakes are made.  There should be no surprise then that the unrepresented, pro se litigant 
is often unprepared and eventually overwhelmed by the legal process.3  To expect a layperson to be able 
to successfully navigate his or her way through the court system without any guidance seems 
unreasonable to say the least.4  

Needless to say, the court eventually acknowledged the obvious impracticality of forcing a 
layperson to litigate pro se.  In Gideon v. Wainwright, the court decided that “any person haled into court, 
who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is provided for him.”5  
Unfortunately for most people, this assurance by the court has served little because only criminal 
defendants had been found to have a constitutional right to counsel.6 For years, scholars have been 
sharing their opinion on how this nation needs a “Civil Gideon”: a justice system that provides counsel 
for indigent litigants in the civil setting.7  The U.S. Supreme Court, however, has disagreed.  In Lassiter v. 
Dept. of Soc. Servs., the court decided that in the civil arena, counsel should only be appointed after 
balancing the “private interests at stake, the government’s interest, and the risk that the procedures used 
will lead to erroneous decisions,”8 against the presumption that the right to counsel only applies when the 

                                                          
1 See Documenting the Justice Gap in America: The Current Unmet Civil Legal Needs of Low-Income Americans 
(LSC), Sept. 2005, http://www.lsc.gov/press/documents/LSC%20Justice%20Gap_FINAL_1001.pdf.  Although 
there is roughly one attorney for every 525 people in the U.S., there is approximately only one legal aid attorney for 
every 6,281 low-income person.
2 See Rhonda Cook, Bill Rankin, Nichols Case Costs Stir Debate, Atlanta Journal and Constitution, Feb. 10, 2007, § 
B1 (commenting that the State of Georgia and Fulton County no longer want to pay for the costs of defendant Brian 
Nichols.  The private attorneys working on behalf of Nichols have already billed the state for over $580,000).  If an 
entire state is having a difficult time paying for a person’s court costs, how likely is it that an individual can afford to 
do so? 
3 Gideon v. Wainwright, 372 U.S. 335, 344 (1963) (noting that “[e]ven the intelligent and educated layman has small 
and sometimes no skill in the science of law.”
4 See Simran Bindra & Pedram Ben-Cohen, Public Civil Defenders: A Right to Counsel for Indigent Civil 
Defendants, 10 Geo. J. Poverty Law & Policy 1, 1 (2003).
5 Id.
6 Id. 
7 See e.g. The Right to Counsel in Civil Litigation, 66 Colum. L. Rev. 1322 (1966); The Indigent’s Right to Counsel 
In Civil Cases, 76 Yale L.J. 545 (1967).
8 452 U.S. 18, 27 (1981) (citing Mathews v. Eldridge, 424 U.S. 319, 335 (1976)).
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indigent litigant may lose his or her physical freedom.9  Fortunately, state courts have been more willing 
to acknowledge an indigent litigant’s right to counsel, at least under specific circumstances.10  Some state 
courts have even expressed their displeasure with the idea of forcing indigent litigants to litigate pro se at 
all.11   

Ultimately, however, unlike many other industrialized countries,12 the United States continues to 
deny indigent litigants “access to justice” by forcing them to proceed pro se.  Even in states where the 
court has acknowledged the injustice that is occurring, the courts often simply pass on the opportunity to 
improve the current system.13  Why is it that the United States of America – the most powerful14 and 
wealthiest15 country in the world – continues to allow its poor to be exploited?  This Note argues that the 
U.S. will continue to have difficulty creating a civil right to counsel because of the “American Dream.”  
More specifically, courts, legislatures, and society are generally unwilling to create a civil right to counsel 
because people strive to find new opportunities while maintaining the status quo.  Part II is a 
psychological analysis of how Americans develop their attitudes toward the poor.  Part II concludes that 
the “American Dream” impedes our society in the U.S. from fully sympathizing with the poor, thus 
preventing us from taking the necessary steps to reduce inequity on a national level.  Part III is a historical 
analysis of how the courts and legislature have mirrored society’s views of economic success and failure.  
Part III is also a reflection of how our inability to relate to the poor has lead to the continued oppression 
of a large group of people.  Part IV of this Note concludes that our system for providing legal aid to the 
poor is failing and that this failure should neither be tolerated nor ignored.  In order to change the current 
system, Part IV concludes that the key to change is through education.  Law schools, graduate schools, 
undergraduate colleges, as well as high schools should take it upon themselves to mold their students’ 

                                                          
9 Id.
10 See Clare Pastore, Life After Lassiter: An Overview of State-Court Right-to-Counsel Decisions, Clearinghouse 
REVIEW, Journal of Poverty Law and Policy, July-August 2006 at 186 (citing Bruce A. Boyer, Justice, Access to 
the Courts, and the Right to Free Counsel for Indigent Parents: The Continuing Scourge of Lassiter v. Dep’t of Soc. 
Services of Durham, 36 Loyola Univ. of Chi. L. J., 363, 367 (2005), that “forty states now provide free counsel for 
parents in state initiated termination-of-parental rights actions”).
11 Quail v. Mun. Court, 171 Cal. App. 3d 572, 578 (1985) (Johnson, J., dissenting) (“No one seriously contends poor 
[people] have the slightest chance in our civil courts unless they are given lawyers free of charge”).  It is true that 
Justice Johnson, who made this statement in his dissent, has been a vocal proponent of a right to counsel in civil 
cases.  See e.g. Earl Johnson, Jr. & Elizabeth Schwartz, Beyond Payne: The Case for a Legally Enforceable Right to 
Representation in Civil Cases for Indigent California Litigants, 11 Loy. L.A. L. Rev. 249; Earl Johnson Jr., Equal 
Access to Justice: Comparing Access to Justice in the United States and Other Industrial Democracies, 24 Fordham 
International Law Journal 83 (2000).  He, however, is not alone in his discouragement.  See Frase v. Barnhart, 379 
Md. 100, 129 (2002) (Cathell, J., dissenting).
12 See Quail v. Mun. Court, 171 Cal. App. 3d at 590.
13 See Frase v. Barnhart, 379 Md. 100, 126 (2002) (holding that it would be “especially inappropriate for [the court] 
to address and rule upon the right-to-appointed-counsel issue.”
14TheWorld Fact Book, Rank Order, Military Expenditures, Dollar Figure, 
https://www.cia.gov/cia/publications/factbook/rankorder/2067rank.html (last visited Feb. 11, 2007).
15 The World Fact Book, Rank Order, Military Expenditures, Dollar Figure, 
https://www.cia.gov/cia/publications/factbook/rankorder/2001rank.html (last visited Feb. 11, 2007).
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minds to be more conscientious of the role poverty plays in our society.

II. ATTITUDES TOWARD THE POOR

Even at a glance, it seems obvious that Americans have negative perceptions about the poor.  One 
signal regarding American society’s opinion toward the poor is its treatment of the homeless.16  It is
common to see stories in the media of the homeless themselves or those helping the homeless being 
punished.  In Florida, a church racked up more than thirty thousand dollars in fines for operating as a 
homeless shelter without a permit.17  Although the county does not have an emergency shelter and the 
minister was only trying to help, instead of being praised, he was “mocked” at County Commission 
meetings.18  In Los Angeles, California, “Skid Row” has been the focal point of a number of controversies 
in recent years.  First, hospitals were being accused of “dumping” homeless people on the streets of 
downtown Los Angeles instead of allowing them to stay overnight at the hospital.19  To make matters 
worse, the police have been accused of harassing the homeless on Skid Row simply for being homeless.20  
However, the officials for the City of Los Angeles have plans for moving the homeless away from Skid 
Row.21  Unfortunately for the residents of Skid Row, other communities are not so willing to have the 
homeless in their vicinities either.22

Although these are extreme cases regarding the homeless, many scholars have commented on the 
continuous stigmatization23 and abuse24 of the poor throughout history.  So why does this mistreatment 
still continue today?  In the article, Revisiting the Contact Hypothesis: The Case of Public Exposure to 
Homelessness,25 Lee et al. investigate whether or not “contact between members of an in-group and out-
group...improve[s] the attitudes of the former toward the latter by replacing in-group ignorance with first-

                                                          
16 See Harry Simon, Towns Without Pity: A Constitutional and Historical Analysis of Official Efforts to Drive 
Homeless Persons from American Cities, 66 Tul. L. Rev. 631 (1992) (documenting the use of poor laws throughout 
history and more specifically the constitutional issues concerning the homeless in the U.S.). 
17 See Erika Slife, Church felt need to help homeless, bishop says: His testimony comes during third day of trial, 
South Florida Sun-Sentinel, Feb. 2, 2007.
18 See Id.
19 See Andrew Blankstein & Richard Winton, Parapalegic allegedly ‘dumped’ on skid row: L.A. police say man was 
dropped off in front of dozens of witnesses by van linked to Hollywood Presbyterian hospital, L.A. Times, February 
9, 2007, http://www.latimes.com/news/local/la-me-dumping9feb09,0,7452706.story?coll=la-home-headlines.
20 See ACLU/SC Acts to Stop Arbitrary Skid Row Searches: Police Regularly Violate 2003 Agreement Residents 
Allege, December 8, 2006, http://www.aclu-sc.org/News/Releases/2006/102228/.
21 See Ina Jaffe, Moving L.A.’s Homeless Away from Skid Row, April 25, 2006, 
http://www.npr.org/templates/story/story.php?storyId=5360851.
22 See Id.
23 See Jo Phelan et al., The Stigma of Homelessness: The Impact of the Label “Homeless” on Attitudes Toward Poor 
Persons, 60 Social Psychology Quarterly 323, 323.
24 See e.g. James D. Watkinson, "Fit Objects of Charity": Community, Race, Faith, and Welfare in Antebellum 
Lancaster County, Virginia, 1817-1860, 21 Journal of the Early Republic 41, 44 (2001) (noting that in 1727, the 
House of Burgesses “issued a fierce attack on the idle ‘rogues and vagabonds’”), 
25 69 American Sociological Review 40, 40 (2004).
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hand knowledge that disconfirms stereotypes.” 26  They further argue that the “in-group” forms their 
opinions of the “out-group” through both pre-existing characteristics of the in-group and exposure to the 
out group.27  Finally, Lee et al. divide exposure into four groups: information from third party sources; 
observation of the out-group; interaction with the out-group; and membership in the out-group.28  
Although Lee et al.’s article is about interaction with the homeless, I will use their analysis to investigate 
the relationship between the non-poor (“in-group”) and poor (“out-group”).29  

In On the American Dream: Equality, Ambiguity, and the Persistence of Rage,30 Maxine Green 
states that the American Dream refers to “the future possibility, the idea of which arises out of what we 
feel to be lacking in the ‘now.’”31  The most important part of the “future possibility,” is the continuous 
dream for “new beginnings.”32  Thomas Greene elaborates on this notion by realizing that for others, the 
American Dream means protecting oneself from the “dark side of new beginnings” by maintaining the 
status quo.33  He views the American Dream as a way to balance between “change and stability – in some 
sort of arithmetic.”34  As such he recognizes the problem is that the “individuals always vanish.”35

Thomas Greene’s description of the American Dream is worrisome in the context of this Note 
because it means that people are always simultaneously looking for “new beginnings” while protecting 
against dipping below their status quo.  In other words, people are constantly tricked into believing that 
the grass is greener on the other side, while obsessively fertilizing their own yard to ensure that their 
“lesser” neighbor’s grass is never greener.  In the real world, the results range from literally wanting a 
nicer yard, to wanting a better trained pet, or even to marrying a prettier spouse than those around us.  
Mostly though, the American Dream leads to the belief that more money will result in more happiness.  
Regardless of what one wants in life, money can almost always make it easier to obtain.  It is true that 
there are sayings such as “money can’t buy happiness,” and “the best things in life are free,” however in 
practice, we believe that money may not buy us happiness, but that a bigger television will make us 
happier and that nothing in life is free.  As such, higher education becomes one of the most important 
tools for obtaining “happiness.”  Although some view college as a way for young men and women to 
mature and become well balanced human beings, others view it as the “proper way to improve [one’s] 

                                                          
26 Id. 
27 Id. at 43
28 Id.
29 It is important to note, however, that society does not treat the homeless and the poor in exactly the same way.  
While some attitudes are quite unfavorable to the poor because of the many stigmatizing elements that may exist 
such as substance abuse, mental illness, and dangerousness, others are more sympathetic to the structural challenges 
that exist in becoming and staying homeless.  I argue, however, that the poor receive less sympathy because the 
public does not recognize similar structural impediments to getting out of poverty.
30 Maxine Greene, On the American Dream: Equality, Ambiguity, and the Persistence of Rage, 13 Curriculum 
Inquiry 179 (1983).
31 Id. at 179.
32 Id.
33 Social Studies and the American Dream: Responsive Notes, 14 Curriculum Inquiry 327, 328 (1984).
34 Id.
35 Id. (stating that individuals are only recognized as a part of the law of large numbers.  
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personal economic standing.”36  Such a perspective may seem cynical, however when statistics indicate 
that a person with a college degree can expect to earn approximately seventy-five percent more than a 
person without one,37 one realizes what college has really become.  This fact only reinforces the belief 
that more school equals more money, which in turn equals more happiness.  Unfortunately for everyone, 
to a large extent, this belief is untrue.38  Obviously, a minimum income level is necessary for basic 
sustenance.  After a certain degree of income is achieved, however, more income does not correlate 
precisely with more happiness.39  The reason increase in happiness is modest is because income is 
relative.  No matter how big your house or how fast your car, it is likely that someone else has a bigger 
house and a faster car.  This fact, however, does not prevent people from trying to keep up with the 
Joneses.

Ultimately, college becomes the route for which to achieve the American Dream.  Although most 
people graduate high school in the U.S., college remains a luxury many cannot afford.  According to the 
Advisory Committee on Student Financial Assistance, nearly one half of college qualified low and 
moderate income students cannot attend college because of financial costs.40  Immediately, the path to the 
American Dream becomes clear: those that can afford a college education are assured both a new 
beginning and the status quo.  For many high school students, getting into the best college they can is the 
primary objective for going to school.  Once high school is over, however, one part of their lives is over.  
At the same time, going to college is a new beginning.  It is an opportunity to learn and experience things 
that were unavailable to them in high school.  More importantly, it is the place where they will select a 
career and pursue new goals.  At the same time, college ensures that the status quo that was achieved 
during high school will endure throughout their time in college.  Although it may take a number of years 
before a student graduates with a degree, even one semester in a four year university separates “college 
students” from those who “only” graduated high school.  

This perceived fixed path to achieving the “American Dream” is especially harmful to the poor 
because it builds on the longstanding notion that there are “deserving” and “undeserving” poor.  To put it 
simply, some believe that “undeserving poor are lazy and immoral, and therefore do not deserve 
assistance, while the deserving poor lack education or adequate employment opportunities and therefore 
deserve assistance.”41  Regardless of whether or not there are “deserving” and “undeserving” poor, the 
effects of such a concept hurt how the poor are treated.  By simply stating there are “undeserving” poor, 

                                                          
36 See supra at 115.
37 See Empty Promises: The Myth of College Access in America, A Report of the Advisory Committee on Student 
Financial Assistance (2002).
38 See Thomas D. Griffith, The State of Federal Income Taxation Symposium: Rates, Progressivity and Budget 
Processes: Symposium Article: Progressive Taxation and Happiness, 45 B.C. L. Rev 1363, 1388 (2004), (stating 
that “the actual increase in reported happiness from additional income...[is] quite modest.”
39 Id.
40 See id. (low income to moderate income means families with incomes ranging from $0-$49,999).
41 See e.g. Timothy T. Clydesdale, Toward Understanding the Role of Bible Beliefs and Higher Education in 
American Attitudes toward Eradicating Poverty, 1964-1996, 38 J. for the Scientific Study of Religion 103, 106 
(1999); Marianne Bertrand et al., A Behavioral-Economics View of Poverty, 94 American Economic Review, 419, 
419 (2004).
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the question becomes, “how many poor are deserving?”42  This question is problematic for two reasons.  
First, the question of why one is poor is not as black and white as “deserving” and “undeserving.”  To 
think that people who work hard are always blessed with employment opportunities is obviously naïve.  It 
is true that working drastically reduces poverty;43 however, statistics show that the poor are not a static 
group, but rather a dynamic group of people shifting in and out of poverty.44  A constantly changing poor 
population indicates that people are working in order to get out of poverty.  It also indicates that people 
uncontrollably fall into poverty regardless of their work ethic.  Furthermore, “the poor” are not just single 
men without children; rather, children, elderly, disabled, and single parents make up many of the poor 
who are suffering.  For these groups, working is often not an option, either due to age, ability, or time 
constraints and forsaking them is fundamentally unfair.  

The second reason why the notion of “deserving” and “undeserving” poor is problematic is that 
there are so many factors that affect how we perceive others.  Although no exact science exists as to 
determining the characteristics we use to help us form our opinions toward others, Lee et al. use gender, 
age, race, education, employment, income, political liberalness, religious relevance, and social 
desirability.45  As with any formula with many variables, however, the calculations can become 
cumbersome and the results confused.46  Without any truly objective way to determine how we consider 
who is “deserving” and “undeserving,” it becomes easier for the non-poor to separate themselves from the 
poor and to blame the poor for their situation.  As Martin Gilens notes, this is especially true for working-
age adults.47  While disabled elderly and children are viewed sympathetically, “[w]orking-age adults are 
expected to support themselves, and poverty among this group is viewed by many Americans as 
indicating a lack of discipline or effort.”48  Moreover, according to Bjorn Hallerod, most people believe 
the risk of becoming poor is nearly impossible.49  This self-estimated – zero risk of poverty is important 
because it gives a person a reason to be either interested or disinterested in a subject.  If the risk of a 
negative income to oneself is small, people either ignore the subject matter entirely or choose to disregard 
the warnings.  For example, a pregnant woman is much more likely to quit drinking than a single young 
man.  The reason is obvious: a pregnant woman may be well aware of the risk of fetal alcohol syndrome, 

                                                          
42 Id.
43 See Bernadette D. Proctor & Joseph Dalaker, Poverty in the United States: 2002, U.S. Census Bureau (2003), 
http://www.census.gov/prod/2003pubs/p60-222.pdf, (stating that only 5.9 percent of people who worked were 
unemployed compared to 21 percent of those who did not).
44 See Id.
45 Revisiting the Contact Hypothesis: The Case of Public Exposure to Homelessness at 52 (2004), Table 2.  See also
Timothy T. Clydesdale supra, 38 J. for the Scientific Study of Religion 103, 106 (1999) (using age, gender, race, 
education, income level, and religion).
46 See Id. at 115 (commenting that the author’s argument “does not attempt to explain...some of the perplexing and 
intermittent interaction findings”).
47 Race and Poverty in America: Pulic Misperceptions and the American News Media, 60 The Public Opinion 
Quarterly 515, 522 (1996).
48 See Id.
49 Bjorn Hallerod, What I Need and What the Poor Deserve: Analyzing the Gap between the Minimum Income 
Needed for Oneself and the View of an Adequate norm for Social Assistance, 83 Social Forces 35, 37 (2004).
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whereas a young single man may view alcohol to be harmless even when it is not.50  Similarly, if a person 
believes that the chances of becoming poor are negligible, he or she will not pay attention to the potential 
problems that may exist by not properly addressing the issue.  As a result, the non-poor have less 
incentive to educate themselves on poverty; and therefore, are not in a position to be able to form an 
educated opinion regarding the poor.  Furthermore, Hallerod concludes that the higher a person’s income 
becomes, the more his or her “evaluation gap” increases.51  In other words, once a person adjusts to his or 
her income level, he or she increasingly believes that his or her income must remain above a certain level 
to achieve basic sustenance.  As income increases, the minimum income level increases, leaving wealthier 
people believing that a much higher level of income is necessary then what is actually decreed as the 
poverty line.  Consequently, the “evaluation gap” is just another example of the disconnect that exists 
between wealthier individuals and the poor.

According to Lee et al., the non-poor may lack sympathy for the poor due to a lack of exposure.52  
Lee et al. conclude that the biggest reason for the in-group’s increased sympathy is “simple learning,” or 
“exposure [that] provides in-group members with new information about the out-group, reducing the 
former’s ignorance and thus their need to resort to stereotypes.53  Furthermore, Lee et al. state that 
“anxiety, discomfort, and other negative emotional responses to the out-group are lessened by...a growing 
familiarity born of repeated or prolonged exposure to unsettling stimuli.”54  Under a zero-sum scheme that 
only allows for “deserving” and “undeserving,” people lack the flexibility to accept that others, poor and 
rich alike, “may be neither perfectly calculating nor especially deviant.”55  More specifically, by jumping 
to conclusions, people fail to recognize that the poor “exhibit the same basic weaknesses and biases as do 
people from other walks of life, except that in poverty, with its narrow margins for error, the same 
behaviors often manifest themselves in more pronounced ways and can lead to worse outcomes.”56  

One reason people may be driven to their conclusions about the poor is that their information is 
based on tainted media portrayals of the poor.  Martin Gilens argues that the media in fact distort their 
coverage to mislead the public into distrusting the poor.57  Gilens discusses a number of disturbing trends 
found by analyzing the “media poor.”  First, Gilens notes the impact of the racialization of the poor.   

                                                          
50 Ali H. Mokdad et. al, Actual Causes of Death in the United States, 2000, 291 Journal of the American Medical 
Association 1238, 1238 (2004) (stating that in 2000, alcohol was the third leading cause of death in the U.S.).
51 Bjorn Hallerod supra. at 53, the “evaluation gap” is the gap between a person’s minimum income requirement and 
subjective poverty line.
52 See Lee et al. supra, Revisiting the Contact Hypothesis: The Case of Public Exposure to Homelessness, 69 
American Sociological Review 40, 59 (2004) (finding that exposure to the out-group, by the in-group increases the 
in-group’s sympathy of the out-group).
53 Id.
54 Id.
55 Marianne Bertrand et al., A Behavioral-Economics View of Poverty, 94 American Economic Review 419, 419 
(2004).
56 Id.
57 See Martin Gilens, Race and Poverty in America: Pulic Misperceptions and the American News Media, 60 The 
Public Opinion Quarterly 515, 516 (stating that “news media distortions coincide with public misperceptions about 
race and poverty and that both are biased in ways that reflect negatively on the poor”).
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While African-Americans account for only twenty-nine percent of America’s poor, they made up sixty-
two percent of the poor people pictured in the media he covered.58  Gilens believes that the racialization 
of the poor is relevant because the “distorted portrait of blacks as mired in poverty...contribute[s] to the 
belief that poverty is primarily a ‘black problem.’”59  Building on Gilens’ study, Rosalee Clawson and 
Rakuya Trice discovered that of the most stereotypical depictions of the poor,60 non-whites were more 
likely to be portrayed than whites.61  In similar studies, Clawson has studied the intersection of poverty 
and race in college textbooks.62  She notes that textbooks, like the media, exaggerate the number of poor 
that are black.63  She also remarks that there is an “even greater overrepresentation of unsympathetic 
Black images.”64  The combination of these factors has meant that African Americans have become the 
least sympathetic group of poor.65  Labeling poverty as a “black problem” undermines both the treatment 
of blacks and the poor.  The African American community as a whole is undermined because the idea that 
the black poor are “lazy and immoral” only adds to conscious and unconscious racist beliefs that still 
plague our society.  An indicator of this unfortunate element of society is the fact that stereotypical beliefs 
about blacks decrease white citizens’ support for welfare.66  Similarly, the poor are undermined because 
the label creates a divide between poor blacks and poor non-blacks.  Although such a distinction may 
seem insignificant to some, unity has always been a cornerstone for oppressed groups to establish a loud 
enough voice to be heard.  If poor non-blacks disassociate themselves from poor blacks, it only makes it 
harder for the poor to be treated seriously.  After all, if the government is forced to choose between 
helping only non-poor blacks and not helping the poor at all, the government would likely choose not 
helping the poor at all in order to escape the political backlash that would be caused by such blatant 
discrimination.  

Another example of media bias is Gilens’s finding that only fifteen percent of the “magazine 
poor” had jobs even though fifty-one percent of working-age poor are employed at least part time.67  This 
misrepresentation strikes at the heart of how the poor are viewed.  With the notion of deserving and 
undeserving poor already in the minds of the public, the media’s overuse of unemployed poor and 
unsympathetic poor reinforces the notion that most poor people do not deserve government assistance 
because they are only using it to avoid working.  Furthermore, with only two options from 

                                                          
58 Id. at 520.
59 Id. at 521.
60 See Poverty as We Know It: Media Portrayals of the Poor, 64 Public Opinion Quarterly 53, 61 (including criminal 
behavior, alcoholics, smokers, poor women with many kids, “welfare queens”).
61 Id.
62 See e.g. Rosalee A. Clawson & Elizabeth R. Kegler, The Race Coding of Poverty in American Government 
College Textbooks, 11 Howard J. of Commc’n 179 (2000), Rosalee A. Clawson, Poor People, Black Faces: The 
Portrayal of Poverty in Economics Textbooks, 32 J. of Black Studies 352 (2001). 
63 See Rosalee A. Clawson, Poor People, Black Faces: The Portrayal of Poverty in Economics Textbooks, 32 J. of 
Black Studies 352, 353 (2001).
64 Id.
65 See Martin Gilens, Race and Poverty in America: Pulic Misperceptions and the American News Media, 60 The 
Public Opinion Quarterly at 524.
66 Rosalee A. Clawson supra at 61.
67 Martin Gilens supra at 524.
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which to choose, it is not surprising that attitudes toward the poor are unsympathetic when eighty percent 
of the visual reinforcements the public is receiving from the media are of the “lazy” poor.  

To make matters worse, the decision makers in the U.S. – lawyers, judges, and politicians – are 
likely to observe and interact with the poor less often than the public at large.  An unobvious yet 
important reason why decision makers are so oblivious to the needs of the poor is based on the need for a 
four year college degree.  As noted earlier, obtaining a college degree is prohibitively expensive. 68  As a 
result, attending a four year university is becoming an increasingly homogenous experience.  With low 
and moderate income students prevented from attending due to financial constraints, college is becoming 
a place for mostly middle to high socioeconomic students to congregate.  Moreover, in order to become a 
lawyer, judge, or politician, a post-undergraduate degree is essential to success.  Accordingly, students are 
required to not only commit another number of years of their life, however also finance thousands or even 
hundreds of thousands of dollars to attend.  With tuition rising for undergraduates, many of those who 
could afford to attend college are unable to attend graduate school because of a combination of existing 
loans and lack of finances for continued education.  

These factors may explain why higher education does not “liberalize attitudes toward government 
efforts to eradicate poverty.”69 As Lee et al.’s concluded, any exposure to the out-group increases the in-
group’s sympathy toward the former.  Furthermore, encounters with members of the out-group increase 
sympathy for the out-group even when the out-group exhibit stereotype-confirming attributes.70  Hence, it 
is not surprising that college educated people have even less sympathy for the poor than the non-college 
educated population.71  Simple deduction leads to one answer.  First, the prohibitive costs of college filter 
out half of qualified low and moderate income students.  Law school as well as any graduate school 
degree, requires more time and more money, eliminating even more qualified students of higher 
socioeconomic status.  Students, who are able to attend law school, therefore come mainly from families 
in higher socio-economic classes.  These families live in neighborhoods where observation and 
interaction with the poor is at a minimum.  At the same time, instead of students being exposed to the 
members of other socioeconomic classes in college, due to high tuition, students end up attending class 
with other well-off students who have had little exposure to the poor.  Furthermore, the dearth of 
socioeconomic diversity in law school results in a highly filtered, largely homogenous group of decision 
makers in their mid-to-late twenties that lack meaningful experiences with the poor community.  Hence, 
decision makers are forced to rely on existing stereotypes propagated by the media.  Consequently, in 
order to motivate change, the public’s voice needs to be sufficiently loud to overcome the decision 
makers’ apathy.  Unfortunately, the public has rarely gathered together to support poverty reform.  

Bad information and insufficient interaction and exposure between the in-group and out-group, 

                                                          
68 See Empty Promises supra at 6.
69 Timothy T. Clydesdale supra at 115.
70 See Lee et al. supra at 58.
71 See e.g. Timothy T. Clydesdale supra, Martin Gilens, Race and Poverty in America: Pulic Misperceptions and the 
American News Media, 60 The Public Opinion Quarterly 515, 530 (finding that those with a high school degree or 
greater are more likely to believe that a higher percentage of poor people are black than those without a high school 
degree).
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however, only explains the in-group’s apathy and unsympathetic attitudes toward the out-group.  The 
other half of the equation requires an analysis of why the poor as a group continue to lack a loud enough 
voice on their own.  Part of the reason can be elucidated by the poor’s lack of participation in politics.  

Although some may claim that government paternalism reduces political participation by making 
the poor dependent on government assistance, a better explanation is that “low-income citizens often do 
not have the financial resources, free time, civic skills, or level of engagement necessary to participate 
effectively” in politics.72  As Lawless and Fox note, political activities require either time or money, 
neither of which working poor are likely to have.  Furthermore, the authors acknowledge that some 
political activities require “civic skills,” such as “contacting a public official or working a campaign,”73

and that lacking these skills leaves the poor feeling politically insignificant.  Lawless and Fox’s findings 
are noteworthy for several reasons.  First, their discovery that citizens who face a higher degree of 
economic hardship participate more in politics may help explain why most low-income citizens are 
inactive in politics.  To be more precise, only a small percentage of low-income citizens are likely to 
experience a high level of economic hardship.  Although living with inadequate resources is never easy, 
as one of the respondents states, there is a difference between “mak[ing] ends meet or find[ing] a job” and 
not being able to afford the medical treatment for your child.74  If most low-income citizens never reach 
the level of desperation necessary to become involved politically, it would give them a reason to focus on 
“making ends meet” rather than demanding social change.  Another possible explanation for the 
separation of low-income citizens who experience high economic hardship and those that do not might be 
explained by Lee et al.’s finding that membership in the out-group in the past has little impact on the 
member’s attitude toward the out-group.75  Lee et al. suggests that escaping the out-group acts as a 
hardening process, leaving the person less sympathetic to the out-group because of the person’s personal 
success.76  In relation to Lawless and Fox’s analysis, it may mean that low-income citizens who have not 
experienced a high level of economic hardship view themselves as above those that have.  Hallerod’s 
conclusion that blue-collar workers, who have a higher risk of becoming poor themselves, “do not have a 
more generous view of the adequate norm for social assistance than others do”77 also indicates a similar 
mindset.  Finally, James R. Kluegel’s comments that “people who have experienced a reduction in their 
standards-of-living, but who are stably employed differ from the un-employed in their immediate 
economic interests, and thus may increase their opposition to anti-poverty programs”78 reinforces the 
notion that low-income citizens who are not experiencing a high level of economic hardship are 

                                                          
72 Jennifer L. Lawless & Richard L. Fox, Political Participation of the Urban Poor, 48 Social Problems 362, 363 
(2001).
73 Id.
74 Id. at 372 (quoting the respondent as saying that not being able to afford medical treatment is a reason to become 
politically active because his situation was “not fair”).
75 See Lee et al. supra at 58.
76 Id. at 59.
77 What I Need and What the Poor Deserve: Analyzing the Gap between the Minimum Income Needed for Oneself 
and the View of an Adequate norm for Social Assistance, 83 Social Forces at 53.
78 Macro-Economic Problems, Beliefs about the poor and Attitudes toward Welfare Spending, 34 Social Problems 
82, 86 (1987).
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more concerned with maintaining the status quo.  Even worse, they may use their position to ensure that 
people in worse positions than themselves will not be able to overtake them.

Ultimately, all four of Lee et al.’s categories of exposure – information, observation, interaction, 
and membership – are helpful in explaining why attitudes toward the poor are so unsympathetic.  I believe 
that the combination of all of these factors creates a situation where in addition to the actual disconnect 
that exists between the poor and non-poor in terms of income and social experience, there is an even 
greater chasm between what the poor need and what the non-poor think the poor need.  As a result, 
although poverty continues to be a problem in the U.S., surveys have found that fifty-seven percent of 
respondents believe that most poor people “would rather take assistance from the government than make 
it on their own hard work.”79  This response is shocking for a number of reasons.  The first reason is the 
concept of the American Dream.  As noted earlier, the American Dream is about finding new beginnings 
and maintaining the status quo.  I believe that the American Dream permeates through all socioeconomic 
classes without bias.  It does not matter if one is rich or poor; everyone is seeking a way to improve their 
life while ensuring that they do not take a step backwards.  It is why people immigrate to this country.  
The one aspect of the U.S. that has always attracted immigrants is hope.  It is the reason why people have 
been risking life and limb to come to this country for hundreds of years.  Therefore, to think anyone 
would rather coast and get by on the government’s dollar simply does not make sense, in that to do so 
would be to live without hope.  Moreover, living only on government assistance is not anywhere enough 
to sustain a glamorous lifestyle.  The only way one can receive welfare is if one’s income is below a 
certain level.  Although receiving government assistance is meant to help alleviate some of the hardships 
that may exist due to having a low income, it is not meant to liberate one from the clutches of poverty.  

With that said, I believe that the lack of first hand knowledge the non-poor have of the poor is 
only half of the reason why the poor continue to be overlooked.  I believe the other half of the reason is 
motivated by the non-poor’s conscious and unconscious general beliefs.  For instance, although biased 
media can explain why a non-poor person might view a poor person unsympathetically after seeing a 
photograph of a welfare recipient abusing drugs, it cannot explain why seeing a black person, rather than 
a white person, would make a white person less inclined to support welfare reform.80  Similarly, biased 
media cannot explain why white viewers are more likely to believe that unemployment is a “pressing 
national concern” if the unemployed person shown is white rather than black.81  A conclusion such as this 
is based purely on the racist beliefs of the viewer: that if a white person is jobless, it is a serious concern 
because it is a sign of high unemployment.  An unemployed black person, on the other hand, is just lazy.  
Furthermore, regardless of how much the media racializes the poor into one racial group or another, it 
does not excuse a decrease in support from the non-poor.  Simply labeling something as a “black 
problem” should not be an excuse to turn a blind eye to any problem.  Unfortunately, these types of 
conclusions only serve to remind us of the United State’s continuing struggle with the invidious racism 

                                                          
79 See Martin Gilens, supra at 523.
80 See Rosalee Clawson and Rakuya Trice, Poverty as We Know It: Media Portrayals of the Poor, 64 Public Opinion 
Quarterly at 61 (noting that white’s stereotypical beliefs about blacks reduce their support for welfare).
81 See Martin Gilens, Race and Poverty in America: Pulic Misperceptions and the American News Media, 60 The 
Public Opinion Quarterly at 528.
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that is ever-present in our society. A more subtle problem is the impact of the American Dream on how 
Americans form their beliefs toward the poor.  The fact is – Americans are instilled with the idea that 
hope reigns eternal: no matter how low you may currently be in life, we are told to believe that hard work 
can help us climb the socioeconomic ladder.  Regardless of whether the United States is a meritocracy or 
not, Americans’ belief that hard work results in success has created a society where everyone is searching 
for new beginnings while trying to maintain the status quo.  In real terms, new beginnings are bought with 
higher incomes.  Whether the income is used to buy a new house, to pay for a child’s college education, 
or to retire comfortably, people are always aware of the possibilities that can be obtained with an 
additional dollar.  Consequently, we are always striving to make more.  At the same time, Americans are 
obsessed with maintaining the status quo.  A kind analysis would describe this as “keeping up with the 
Joneses.”  A more cynical analysis would indicate that Americans choose to ignore those who are trying 
to encroach on their territory.  Even worse, it could be said that Americans actively try to prohibit others 
from overtaking their place in society.  In the context of this note, it means that the non-poor not only 
choose to ignore the poor’s cries for help by staying willfully ignorant to the poor’s plight, but may also 
be sadistically choosing to “keep the poor in their place.”  Although I believe that such a theory is 
unnecessarily cynical and jaded, there is no denying that social Darwinism continues to impact American 
society.  One significant example is the fate of Affirmative Action.  Even after hundreds of years of 
slavery, affirmative action policies came under fire in a relatively short period of time due to claims that it 
unfairly prevents those who have earned the right to a position via their credentials.  This sense of 
entitlement is ubiquitous throughout American society.  Those with money are constantly spending their 
money in order to find ways to protect it.  Whether protection comes in the form of a personal accountant 
who knows all the tax loopholes, or a financial analyst who is savvy in the ways of investment,
Americans cling to their possessions if for no other reason then because they can.

The notion of self-protection and self-maintenance is further amplified by the structure of 
American society itself, which is designed to simultaneously create new beginnings while maintaining the 
status quo.  Unfortunately, new beginnings are largely only available to those that can afford a college 
degree.  If you are not fortunate enough to attend college, you are relegated to the status quo.  As a result, 
relatively wealthy college graduates are funneled into places of power.  Even worse for the poor, as much 
as we would like to believe that college is a place for self-discovery and growth, the truth is “college 
students devote time and effort” to “attend classes, do assignments, write papers, take exams, work part-
time, and assume loans.”82  They do not spend time becoming “liberally educated and well-rounded 
individuals.”83  The reason for this is simple: obtaining a college education is expensive.84  Although there 
are reasons for obtaining a college degree other than a chance at increased income, 85  most people would 
not be willing to spend four years and tens of hundreds of thousands of dollars if a college degree was not 
an investment.  

                                                          
82 Timothy T. Clydesdale supra at 115.
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84 See Empty Promises, supra.
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For the poor, it means that the challenges of obtaining a college degree give graduates an even greater 
sense of entitlement that cannot be easily overcome.86    

As one can deduce, the combination of personal beliefs and structural hurdles has lead to a 
society where the poor simply cannot find a permanent escape from poverty.  At the same time, as people 
continue to step on each other to make an additional buck, more and more people are falling into the 
poverty abyss.  Everyone knows that it is easier to make money if you have money.87  People, however, 
seem to forget that the opposite is also true: if you have no money, it is nearly impossible to make money.  
If the government could be motivated to once again initiate the War on Poverty, it might be possible to 
give the poor the support needed to sustain a life out of poverty.  Unfortunately for the poor, government 
assistance has been lacking for a long time and the future is far from encouraging.

III. OPINION FORMATION AND HISTORICAL ANALYSIS

In a country where there the Pledge of Allegiance ends with the words “with liberty and justice 
for all,”88 and the constitution explicitly states that no person shall be denied “due process”89 or the “equal 
protection of the laws,”90 one would think that everyone would have the same access to justice, regardless 
of race, gender, religion, social status, or any other characteristic.  Unfortunately, in the United States, this 
has not been true.  The LSC estimates that approximately “one-half of the people who seek help from 
LSC-funded providers are being denied because of insufficient program resources.”91  To make matters 
worse, most industrialized European countries have had a statutory right to counsel for over a century, 
magnifying the United States’ lack of access to justice even further.92  What is even more surprising is 
that the country from where the U.S. received its common law tradition has had a right to equal justice for 
almost five hundred years.93

A. THE CREATION OF THE LSC
In order to understand why the LSC was created in 1974, one first needs a brief background on 

the history of welfare reform in the U.S.  Up until the Great Depression of the 1930s, the U.S. was a 
country that believed in its own greatness.  The public believed that opportunity was easily accessible and 

                                                          
86 Id. at 116 (stating that college graduates believe that they have“earned the position they now hold...and that those 
who wish to better their economic position ought to do the same”).
87 Austan Goolsbee, Why Do the Richest People Rarely Intend to Give It All Away, N.Y. Times, March 1, 2007, at 
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89 E.g. U.S. Const. amend. V, U.S. Const. amend. XIV, § 1.
90 U.S. Const. amend. XIV, § 1.
91 Documenting the Justice Gap in America, supra.
92 See Earl Johnson Jr., Equal Access to Justice: Comparing Access to Justice in the United States and Other 
Industrial Democracies, 24 Fordham Int’l L.J. 83, 89 (noting that France, Germany, the Scandinavian countries, 
Austria, Greece, Italy, and Spain have all had a statutory right to counsel since the early 20th Century).
93 (noting that England has had a “statute guaranteeing free counsel and [the] waiving of all fees for indigent civil 
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that those who failed to seize it were weak.94  Hence, the Great Depression was a signal to the public as 
well as the federal government that capitalism had its flaws.95  Furthermore, the Great Depression did not 
discriminate: everyone, regardless of skin color felt its wrath.96  With public confidence waning and no 
resolution in sight, President Roosevelt campaigned under the banner of the “New Deal,” “guaranteeing 
minimal assistance to impoverished Americans.”97  Luckily for Americans at the time, World War II 
acted as a reprieve for the U.S. economy.  It also meant, however, that federal assistance of the poor was 
of lower priority than the war and that welfare reform could once again be put on the back-burner without 
any public outcry.  

Until the 1950s, the general apathy towards welfare reform persisted.  When the status quo is 
good, there is no need to change it.  In the 1950s, however, liberal Democrats began making state specific 
economic depression an effective issue.98  Although a larger, federally aided program was stalled by 
Republicans, the struggle to help depressed areas once again “popularized the notion that ‘pockets of 
poverty’ existed in different parts of the country.”99  Moreover, as part of his campaign, President 
Kennedy brought further attention to aiding the poor.  Although Kennedy’s motivation for focusing on 
the poor can be debated,100 there is no denying that he was committed to the topic.  At the time of 
Kennedy’s assassination, his antipoverty programs emphasized youth and human services, a reflection of 
his belief in building human capital rather than giving handouts.101  

                                                          
94 See Richard H. Leach, The Federal Role in the War on Poverty Program, 31 Law and Contemporary Problems 
18, 18.
95 Paul Craig Roberts, A Reconsideration of the Welfare State, 142 Proceedings of the American Philosophical 
Society 396 (1998) (stating that welfare reform came out of the “Great Depression and its misinterpretation as a 
partial breakdown of capitalism, which henceforth would be unable to provide full employment”).
96 To see that President Roosevelt was not above the racist ideology of the time, one only needs to analyze the 
reasoning behind the internment of Japanese American citizens during World War II.  Although some zealots 
wanted to intern all people of Japanese, Italian, and German heritage based on wartime hysteria, Italian and German 
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97 See Leach supra.
98 See Carl M. Brauer, Kennedy, Johnson, and the War on Poverty, 69 The J. of American History 98, 99 (noting 
that Senator Paul H. Douglas of Illinois sponsored legislation to aid depressed areas of the state).
99 Id. at 100.
100 See id. at 101 (bringing attention to the fact that Kennedy viewed poverty as an issue that was hurting the U.S. 
economy because an abundance of unemployed workers meant that industry was not running at full capacity.  
Furthermore, Brauer notes that Kennedy was well aware of the potential political repercussions of focusing too 
much on the poor; and therefore, was careful to avoid terms such as “inequality” or “redistribution of income or 
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101 Id. at 113.
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It was not until President Lyndon Johnson took over that the “war on poverty” began.  In many 
ways, Johnson was an aberration.  Unlike many other presidents, Kennedy included, he was not driven by 
the belief that helping those in need was simply a superficial obligation of the rich.102  Rather, Johnson
was exposed to poverty during his youth and through his experience teaching impoverished Mexican-
Americans in Texas.103  Additionally, Johnson used Roosevelt as his model and believed that the role of 
the government was to “eradicate the three enemies of mankind – poverty, disease and ignorance.”104  
Most importantly, Johnson was not meant to be President: his ascent to the Presidency was the result of a 
series of unfortunate events.  As Carl M. Brauer notes, during the early weeks of his presidency, “Johnson 
strove to show members of the Kennedy administration, the nation, and the world that there would be 
continuity in policy, yet at the same time to establish his own authority, identity, and constituency.”105  
Johnson’s unplanned ascension as the result of Kennedy’s assassination also meant that he had 
tremendous momentum to impose his will upon the government and the nation.106  This momentum 
combined with Johnson’s belief in his three conditions107 to create social change meant that the U.S. had a 
great opportunity to enact welfare reform.

Unfortunately, although the “war on poverty” began with great intentions, those intentions were 
ill-defined.108  Ultimately, decision makers were forced to resort to their preexisting beliefs in order to 
make the system function.  As discussed in the previous section of this note, decision makers in the U.S. 
tend to be unsympathetic to the poor for various reasons.  Fifty years ago, reasons such as lack of 
exposure and structuralism would have been even more pronounced than they are today.109  Furthermore, 
racism and discrimination were commonplace and politicians as well as the public accepted oppression 
based on skin color.  

                                                          
102 Id. at 115 (quoting Johnson as saying “If you do good, you’ll do well,” indicating that Johnson believed that 
“doing good” was not just something to do, but the thing to do.  This is unlike Kennedy, who group up in a wealthy 
family who’s concept of helping the poor was based more on largess).
103 Id. at 114.
104 Id. at 115.
105 Id.
106 See id. at 116 (stating that Johnson’s unequivocal embrace of Kennedy’s civil rights legislation acted as a 
memorial to Kennedy, which Southerners could forgive as an act of loyalty. Furthermore, Johnson’s economic 
rather than racial focus on poverty meant less resistance as well).
107 See id. at 114 (noting that Johnson’s three conditions for social change: “a recognition of need, a willingness to 
act, and someone to lead the effort.” Obviously, Johnsons was to be the leader).
108 See Leach supra (discussing how After Kennedy’s assassination, Johnson was able to follow through on 
Kennedy’s programs without opposition.  Even so, the Office of Economic Opportunity (OEO) was created without
much direction; resulting in a government that did not truly understand its role in the “war on poverty.”  Rather, 
although everyone believed that the “paradox of poverty in the midst of plenty” should be eliminated, there was 
disagreement as to whether government should be a leader in the war, or simply a financial partner of state and local 
governments).  
109 See Brauer supra at 113 (quoting Heller commenting on how President Kennedy wanted to “focus the spotlight 
and arouse the American conscience on this problem [of poverty] from which we are so often shielded”).
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One can only speculate as to what Roosevelt’s response to the Depression would have been had only 
African Americans been hurt.110  Such skepticism, however, cannot be blindly applied to everyone in 
power.  Even back in the 1960s, people such as Sargent Shriver, the director of the Office of Economic 
Opportunity (OEO), recognized that the “war on poverty” required forcing integration on local 
community action groups.111  Furthermore, he understood that in order to achieve success, people who 
hold power in communities would have to “‘move over’ and share that power with those who are to be 
helped.’”112  Most importantly, Shriver knew how unpopular his ideas were; and therefore, used federal 
funding as a way to incentivize integration instead of relying on “forward-looking mayors” to ensure that 
the OEO could operate its programs smoothly.113  

The 1970s were a time of reform in the area of access to justice throughout the world.  In January 
1972, France repealed its existing legal aid scheme based on pro bono work from the bar and replaced it 
with a comprehensive government program.114  In May, Sweden began offering clients a choice between 
government salaried staff attorneys and government subsidized service from private attorneys.115  In July, 
England enacted the Legal Assistance and Advice Act, which provided the poor with up to twenty-five 
pounds worth of legal advice paid for by the government.116  In the same month, the Province of Quebec, 
Canada created its first government-financed legal aid program.117  In May 1974, the Saskatchewan 
Province, Canada followed Quebec by creating a comprehensive government legal aid program.118

Finally, in 1974, the United States government, through bipartisan congressional sponsorship and 
the support of the Nixon administration, created the LSC.119  One would think that an independent 
program creating a government supported legal services program would have had strong bipartisan 
support and would be easy to create.  Especially in a world where many of the developed countries had a 
right to counsel, not just access to cheaper justice.  Unfortunately, in a way Shriver and the OEO were too 
successful.120  The truth was most people did not appreciate having their status quo altered in order to 

                                                          
110 To assume President Roosevelt was above racism would be to ignore his role in the internment of Japanese 
Americans during World War II.
111 See Leach supra at 28.
112 Id.
113 See id. at 29 (noting that Shriver believed that it was the federal government’s job to create change.  In his words, 
the OEO could not “aristocratically rise above politics and hope for the best.  It must [instead] enter the struggle and 
win the battle.”
114 Mauro Cappelletti et al., Forward to Toward Equal Justice: A comparative Study of Legal Aid in Modern 
Societies, at IX (1975).
115 Id.
116 Id.
117 Id.
118 Id.
119 Legal Services Corporation, http://www.lsc.gov/about/lsc.php (last visited February 18, 2007).
120 See Deborah M. Weissman, Law as Largess: Shifting Paradigms of Law for the Poor, 44 Wm. & Mary L. Rev. 
737, 755 (stating that OEO’s “success aroused suspicion.”  Furthermore, expansion of the OEO made it “vulnerable 
to political attacks and controversy”).
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extricate citizens from poverty.  People in power did not want to “move over.”  By the time Nixon was 
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confronted with the LSC bill, the public was aware that in order to make large scale change possible, they 
would have to sacrifice some of their own comfort and convenience.  As a result, instead of having 
Nixon’s complete support, the Legal Services Corporation Act121 took a “bitter three year legislative 
battle” to be passed.122  Part of the delay was the result of President Nixon’s veto in 1971.123  Nixon’s 
opposition was based on two principles: first, he stated that the “earmarking of funds” for specific 
programs would cause the Office of Economic Opportunity (OEO) to become rigid and unable to react to 
the changing needs of the poor.124  Furthermore, Nixon argued that allowing the LSC to be without some 
form of “accountability” to the government would cause the organization to “abuse” its powers and lose 
public support.125  In response, he offered a bill that “provided greater presidential control over the board 
and placed explicit restrictions on the LSC which barred group representation, representation in criminal 
cases, lobbying, and political activity.”126  Ultimately, he signed a compromise bill “that eliminated 
funding for independent back up centers, imposed some restrictions127 on the scope of authorized legal 
work, but did allow group representation.”128  

What was created was a private, non-profit corporation established to provide civil legal 
assistance to those who could not afford it.129  Instead of a government organization that can spearhead 
services in state and local areas, the LSC is rather a financial sponsor of state and local programs.130  As a 
result, funding can be spread thin and the actual effectiveness of LSC funded programs can be limited.  
This tempered result that became the Legal Services Act, while better than nothing, was a compromise 
that should not have been made.  Based on my earlier discussion, however, it should not come as a 
surprise.  President Nixon opposed helping the poor before he entered office.131  He went even as far as to 
say that talk of welfare reform “only provided ‘grist for the Communist propaganda mill.’”132  It should 
be noted as well that Nixon followed Johnson as president and that he was faced with a country divided 
over its role in the war in Viet Nam.  Similar to the public’s attitude during World War II, poverty issues 

                                                          
121 42 U.S.C. 2996 (2006).
122 Mauro Cappelletti et al., supra at X.
123 John Woolley & Gerhard Peters, The American Presidency Project, 
http://www.presidency.ucsb.edu/ws/index.php?pid=3251 (last visited February 19, 2007).
124 See id.
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129 See Legal Services Corp. supra.
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131 See Brauer supra at 101 (noting that Nixon “castigated his Democratic opponent’s assertion that seventeen 
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could once again be overlooked.  It did not help the poor that the President himself had little sympathy.  
Without spirited leadership, the OEO could only generate enough leverage to create an LSC that was 
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primed to be overpowered.

B. Lassiter v. Dep’t of Social Services

From the beginning, the case of Abby Gail Lassiter was going to be a difficult one.  She was an 
unsympathetic character to say the least.  She was convicted of second degree murder and was serving a 
sentence of twenty-five to forty years.133  Moreover, the details of the murder included her stabbing the 
deceased to death with a butcher knife seven times, while the deceased was on the floor defenseless.134  
Furthermore, the reason she was in a lawsuit with the Durham County Department of Social Services was 
because she was being accused of neglecting her infant child.135  Ultimately, she lost her case against the 
Department of Social Services and appealed; claiming that “the Due Process Clause of the Fourteenth 
Amendment entitled her to assistance of counsel, and that the trial court...erred in not requiring the State 
to provide counsel for her.”136

This is not to say that the court based its decision on Lassiter’s unsympathetic circumstances.  
Rather, the court claimed to base its decision on the Mathews v. Eldridge balancing test.137  By using the 
balancing test, the court first noted that the parent’s right to “the companionship, care, custody and 
management of his or her children” is an interest that requires protection “absent a powerful 
countervailing interest.”138  Next, the court continued by saying that the State has multiple interests in this 
case: first, the State shares the parent’s “urgent interest in the welfare of the child.”139  Second, the state 
also has a diverging interest “insofar as the state wishes the termination decision to be made as 
economically as possible.”140  The court made it clear, however, that the State’s interest in reducing costs 
was “hardly significant enough to overcome” the parent’s interest.141  For the third prong of the test, the 
court concluded that there was such a high risk that a parent would be “erroneously deprived” of a just 
outcome that “generally...the State must appoint counsel for indigent parents at termination 
proceedings.”142  Unfortunately for Lassiter and all indigent civil litigants since, the court decided in this 
specific instance, Lassiter was not “erroneously deprived” enough to overcome the presumption that 
counsel is only appointed when a person might lose his or her freedom.143  The court held that since 
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136 Id. at 25
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Lassiter would have probably lost even if she had had counsel, the trial court did not err in denying her 
counsel.144
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The most frustrating part of the Lassiter decision is that the court simultaneously acknowledges 
the apparent unfairness of the appellant’s position and yet is content with calling it “fundamentally” fair
because her “physical liberty” was not being threatened.145  The court states that while “hearsay evidence 
was no doubt admitted” and “Ms. Lassiter no doubt left incomplete her defense,” that the “presence of 
counsel for Ms. Lassiter could not have made a determinative difference.146  The court continues by 
saying, “[t]rue, a lawyer might have done more with the argument that [her son] should live with Ms. 
Lassiter’s mother,” but since both Ms. Lassiter and her mother made the argument, “the absence of 
counsel’s guidance on this point did not render the proceedings fundamentally unfair.”147  Doubly 
confusing is the court’s superficial acknowledgement of Gideon v. Wainwright.148149  While conceding 
that Gideon established a right to counsel in criminal trials, they seemed to overlook the court’s decision 
making process.150  Moreover, the Lassiter court actually uses similar logic when analyzing the 
termination proceeding, stating that the various factors151 of the termination proceeding “may combine to 
overwhelm an uncounseled parent.”152  The dissent amplifies the significance of this statement by writing:

Faced with a formal accusatory adjudication, with an adversary—the State—that commands great 
investigative and prosecutorial resources, with standards that involve ill-defined notions of fault 
and adequate parenting, and with the inevitable tendency of a court to apply subjective values or 
to defer to the State’s “expertise,” the defendant parent plainly is outstripped if he or she is 
without the assistance of “the guiding hand of counsel.”  When the parent is indigent, lacking in 
education, and easily intimidated by figures of authority, the imbalance may well become 
insuperable.153

The final words are chilling: “the imbalance may well become insuperable.”  Today, the imbalance has 
become “insuperable” for the citizens who cannot afford to obtain counsel.  The court’s decision – that a 
woman without an education, who missed obvious opportunities to strengthen her case, was not harmed 
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enough by the absence of counsel – has meant that people continue to lose what is fundamental to their 
livelihood simply because their physical liberty is not at risk.  
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In other words, because jail time cannot be handed out, those that are too poor to afford a lawyer continue 
to have their families torn apart and their homes taken away.154  

One can explain away much of the reasoning of the court on the day Lassiter was decided: first, 
the petitioner was truly a difficult person to rally behind.  She was clearly someone who had placed 
herself in a terrible situation.  More importantly, it is a formidable challenge to convince anyone, 
especially old men who have experienced a life of privilege, that a murderer should have a right to 
counsel during her futile attempt to retain custody of her children.  Furthermore, Lassiter was decided in 
1981, more than seventeen years after Johnson’s “war on poverty” was commenced.  Additionally, it was 
seven years after the creation of the LSC.  As discussed earlier, the creation of the LSC was itself a muted 
victory for poverty reformers due to the fear that the LSC would spin out of control and bring needless, 
expensive lawsuits against the government.  There is no doubt that the court was aware of the social 
consequences of a decision to the contrary.155  Even so, it is ironic that the case was about “fundamental 
fairness” when the result appears to be fundamentally unfair.  Then again, if the majority believed that the 
petitioner was an “undeserving” litigant – that she represented everything that was wrong with welfare 
and government aid – then the result would not seem so unfair.  Moreover, giving such a petitioner a 
lawyer, let alone one paid for by the state, might strike someone, who has never experienced rock bottom, 
as morally reprehensible.  Even worse, for the capitalist, it could be considered a waste of scarce 
economic resources. 

C. THE 1982 LSC FUNDING CUT

As early as the 1960s, Ronald Reagan expressed his displeasure with legal service providers.156  
In 1970, Reagan used his power as governor to veto the California OEO grant on the grounds that “legal 
services funds had been diverted to an activist political agenda.”157  It is no surprise then that when 
Reagan became President in 1980, he brought with him staunch opposition toward the LSC.  Those who 
opposed the LSC recognized Reagan’s position and tried to capitalize on the opportunity to end the 

                                                          
154 See Simran Bindra & Pedram Ben-Cohen, Public Civil Defenders:  A Right to Counsel For Indigent Civil 
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program for good.158  

USC JOURNAL OF LAW AND SOCIETY

The main source of opposition to the LSC was due to the LSC’s active participation in “law reform.”159  
“Law reform” can be defined as the “effort to change laws to make them more responsive and fair to the 
poor.”  Before the LSC was created, the OEO tried to establish “law reform” as the mentality of the 
organization.160  The reasoning behind “law reform” of course is that by creating a system where large 
scale change can be achieved, the poor would have a better system to get out of poverty.161  The underside 
of this argument is that purely reactionary legal services can “retard” the development of the poor because 
they will not learn how to become “self reliant.”162  Although it received support in the beginning,163 the 
initial momentum was unsustainable because of the political backlash caused by hurting the 
government.164  Eventually, the Reagan administration obliged to LSC opposition and called for the 
termination of LSC funding in 1982.165  Although the LSC was able to survive with the support of 
“fourteen past presidents of the ABA, 187 local bar groups, deans of 141 law schools, and hundreds of 
judges,”166 it could not escape the twenty-five percent budget cut that ensued.167  As a result, many legal 
services programs were shut down and thousands of staff had to be let go.168  It also meant that “minimum 
access” funding, or enough resources to provide two lawyers for every ten thousand low-income people, 
would end in 1981.

The LSC funding cut of 1982 is yet another example of the persistence and proliferation of the 
“undeserving poor.”  If politicians had believed that the poor were “deserving” and that “law reform” was 
for the greater good, it is likely that the LSC would have never been butchered the way it was.  
Unfortunately, both the public and politicians were shortsighted and selfish.  Their belief was both 
rational and extremely unreasonable.  On one hand, Reagan and his supporters had every right to be upset 
with the LSC for bringing expensive and time consuming litigation against the government.  The most 
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obvious complaint was that the LSC was receiving its funding from the government.  No boss ever wants 
to be sued by one of its employees; however it is especially embarrassing when it is the federal 
government that is the boss.  Additionally, these lawsuits were hurting the public at large, not just the 
government.  
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By reaching a holding stating that recipients of public assistance deserve due process before having their 
benefits terminated,169 everyone else is forced to bear the costs in one way or another.   

Even so, Reagan and his supporters were embarrassingly unreasonable.  First and foremost, 
millions or even billions of dollars, when spread out over millions of people over a number of years, is 
not a significant cost.  When one realizes that the U.S. GDP in 2006 is approximately thirteen trillion 
dollars, the potential “damage” that the LSC corporation can really do with a limited budget is likely 
insignificant.  More importantly, to quote Justice Stevens, “the value of protecting our liberty from 
deprivation by the State without due process of law is priceless.”170  Although it might be rational to be 
upset at the additional costs incurred as a result of litigation brought by a government funded 
organization, it is unreasonable to try to eliminate that medium purely because it is functioning as it was 
designed.171    For the poor, the LSC funding cut was just another example of maintaining the status quo.  
While the LSC with an acceptable budget was able to provide many low income citizens with new 
opportunities to fight for their rights, the rest of American society could not allow it to happen.  The most 
tragic element of the LSC funding cut in 1982 was that it was accepted by society.  Although certain 
members of the ABA and law community recognized that the LSC was under funded as it was, the 
general acceptance of the cut indicates that ignorance and selfishness once again trumped justice.

D. OMNIBUS CONSOLIDATED RECISSIONS AND APPROPRIATIONS ACT OF 1996 
(OCRAA)172

In 1996, OCRAA was passed; crippling a program that at one time had achieved “minimum 
access.”173  OCRAA reduced LSC funding by thirty percent from 1995 to $278 million.174  In 2005 
dollars, the high water mark of the LSC was over $687 million in 1981.  This means that OCRAA 
reduced funding to less than half of what it was in 1981.  This reduction came in spite of a continuing 
poverty problem.  OCRAA also enacted a number of restrictions on how LSC funding could be used.  
Among these were “prohibitions on class actions, challenges to welfare reform, collection of attorneys' 
fees, rulemaking, lobbying, litigation on behalf of prisoners, representation in drug-related public housing 
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evictions, and representation of certain categories of aliens.”175  These restrictions when combined with 
the reduced budget all but eliminated any possibility of “law reform.”  In essence, it permanently 
entrenched the status quo for low-income citizens by preventing them an opportunity to bring about 
change and foster new opportunities.
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The reasoning for the restrictions was no different from the complaints opposition made to the 
creation of the LSC.   The LSC was accused of “[T]aking money away from law-abiding, hard-working 
taxpayers” and giving it to “undeserving people” such as “convicted felons, delinquent fathers, illegal 
aliens, and...drug dealers.”176  Additionally, opponents argued that the LSC was a “government 
bureaucracy...out of control...[which] must be tamed.”177  Furthermore, LSC attorneys themselves were 
being attacked as being “duplicitous and dishonest for evading statutory and regulatory program 
limitations.”178  

Some may be confused by the timing of OCRAA in1996 since President Clinton, a Democrat, 
was in office.  One should realize, however, that although Clinton was a Democrat, he was called by some 
Democrats, as “one of the best Republican Presidents” America had seen in a number of years.179  
Although being labeled a Republican does not automatically make one unsympathetic to the poor, 
Clinton’s welfare reform policies aligned with notions of “deserving” and “undeserving” poor, which 
ultimately hurt the poverty legislation that was enacted.180  The most glaring example of Clinton’s 
dependence on targeting the “deserving” poor was his belief that everyone who could work, must work.181  
Although such a requirement might seem innocuous, it serves only to reinforce the notion that recipients 
of welfare who are not working are “convicted felons, delinquent fathers, illegal aliens, and even...drug 
dealers.”  

What is most upsetting about both the OCRAA and PRWORA is that they hurt everyone, not just 
the “undeserving” poor.182  Specifically, PRWORA eliminated AFDC, which was specifically enacted to 
aid “deserving poor”: single women with children.  Unfortunately, according to Laura Beth Nielsen, 
“false neutrality”183 prevented policy makers from acting fairly when enacting OCRAA.  
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Although Nielsen suggests that PRWORA was gender and racially charged and therefore discriminated 
especially against single African American women with children,184 I would argue that both policies were 
enacted based on the poor generally.  As a group of people who have been relegated to the margins 
throughout history, it was easy for politicians to eliminate resources for the poor without fully 
understanding the consequences.

V. CONCLUSION

So what does this mean for us today?  First and foremost, it means that we live in a society that is 
out of excuses.  Other industrialized democracies spend up to seventeen times more than the United States 
providing access to justice.185  Furthermore, it is shocking to note that in order to equal France and 
Germany, which spend approximately two and one half times as much of their GNP compared to the 
U.S., the U.S. would have to increase its budget by one billion dollars.186  In order to match England, the 
country from which the U.S. adopted its legal system, in terms of spending the same ratio between public 
expenditures on the courts and expenditures on providing access to those courts, the U.S. would have had 
to spend twenty-three billion dollars or almost forty times what it spent in 2000.187

The best answer to this problem would be to have a constitutional right to counsel in civil cases.  
Many authors have written on the subject and to the sympathetic reader, the logic seems sound.188  Such a 
right, however, seems less realistic since the Supreme Court’s inexplicable decision in Lassiter.  
Moreover, having the current conservative court decide on the same issue may not be the best approach 
from a practical standpoint.  Furthermore, such a remedy would only mask the ignorance we as a society 
continue to breed.  As gated communities become more popular189 and gentrification and exclusion190
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become the norm, our society is in danger of increasing the divide that exists between the poor and non-
poor, rather than bringing communities together.  Based on the prior discussion of this Note, it means that 
future generations will be less exposed and more unsympathetic toward the poor, perpetuating a situation 
where social change cannot be achieved.
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As such, I believe that education is the key to creating a society that is both aware of existing 
social injustices and motivated to remedy those injustices.  I believe that it is up to educational institutions 
to teach its students in a way that reflects all aspects of society, not just those that will help the students 
obtain a higher paying job.  Although many institutions may believe that they are not able to motivate 
their students, at least at the college and graduate educational level, schools have the ability to require 
certain course work.  In law schools, I believe that the ABA should require all accredited schools to make 
clinic work mandatory.  To quote Spencer Rand, I believe it is up to law schools to teach students to 
“demand of themselves that they strive toward achieving [social justice] by tailoring the work they do to 
meet social justice goals.”191  For non-law related graduate schools, although clinic work may not be 
possible, students should learn the importance of incorporating social justice into their profession, 
whatever it is.  At the college level, every school should have prerequisites involving social work.  
Finally, high schools should try to create volunteer opportunities and spend time focusing on the 
importance of social justice.

I realize that these goals may not be realistic given our current social landscape, but I believe that 
law schools can be the first to independently tackle the epidemic that is apathy and ignorance.  The other 
option would be to reorganize society in a way that we are all exposed to people of other races and social 
classes; however, I believe such a shift is even less likely to occur.  In a country that prides itself on 
having a Constitution that protects everybody’s rights regardless of race, gender, or class, we must take it 
upon ourselves to ensure that justice remains a promise kept, rather than a memory forgotten.

                                                                                                                                                                                          
income citizens are excluded regardless of whether or not they were being displaced due to the focus on luxury 
living spaces).
191 See Spencer Rand, Teaching Law Students to Practice Social Justice: An Interdisciplinary Search for Help 
Through Social Work’s Empowerment Approach, 13 Clinical L. Rev. 459 (2006) (discussing how schools can 
ingrain social justice in its students through a combination of clinic work and class work).
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I. PROLOGUE

It has been over six years since the launch of the United State’s clandestine prison in Guantanamo 
Bay, Cuba, and there still is no visible end in sight.  Currently, there are close to 400 detained men still 
shackled on its premises who are being held without trial or any legitimate means of contesting their 
detention.1 The CIA and other military arms have secretly kidnapped these men from all parts of the 
globe, making them ghosts of the “war on terror.” The former Secretary of Defense Donald Rumsfeld has 
labeled them the worst of the worst “hardcore well-trained terrorists.”2 Yet, these characterizations are 
certainly not true for all of the detainees; the first person to plead guilty at the Guantanamo Bay Prison 
(referred to as “Gitmo” from now on) received only a nine-month prison sentence.3  This is hardly the 
level of punishment one would expect for a designated illegal enemy combatant, the term to describe any 
stateless terrorist supporting al Qaeda, the Taliban or any similar organization.

Even if these powerful characterizations were true about these so-called illegal enemy 
combatants, a global uproar criticizing and shaming the U.S. has made Gitmo a serious liability. The 
bedrock principles of international law—the great writ of habeas corpus allowing a prisoner to contest his 
detention, the prohibition against torture, and the universally accepted Geneva Conventions for the fair 
treatment of POWs—are blatantly being violated. The human rights community is simply appalled by 
these policies. The Bush Administration’s hysterical and nationalistic frenzy in trying to protect the post-
9/11 U.S. has alienated most civilized nations, distancing us from our moral leadership of previous 
generations. Clearly, Gitmo should be shut down immediately; it is a legal black hole that is tarnishing the 
nation’s reputation.

This essay will be comprised of three parts. The first section will analyze the U.S. Supreme 
Court’s decisions and Congress’s legislative reaction to Guantanamo. The second will analyze how the 
world media’s use of mobilized shame against the U.S and how this spotlight has hurt the country’s 
credibility. The final section will conclude by explaining why Gitmo should be shut down so that the U.S. 
can regain our lost empire of political and moral authority.

II. THE LEGAL BLACK HOLE

Guantanamo Bay was chosen for its legal ambiguity and it sets a new paradigm for a legal black 
hole. This prison is effectively under U.S. control, but it is not on American sovereign land—it is land 
Cuba perpetually leases to the U.S.4

                                                          
1 The prison began operations on January 11, 2002. See “U.S. detentions undermine the rule of law,” Human Rights 
Watch [New York] (9 Jan. 2004): 1.  
2 Id at 1.  
3 The Australian, David Hicks, must serve a nine-month prison sentence after pleading guilty to preparing to fight 
U.S soldiers in Afghanistan on behalf of Al Queda. See Glaberson, W. “Australian to serve nine months in terrorism 
case,” The New York Times 31 March, 2007: A4
4 See “Destination Guantanamo Bay,” BBC World News, 28 Dec. 2001 
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So the primary question we should ask is: What legal system applies to these detainees? The U.S. 
government argues that the domestic U.S. legal system does not apply to prisoners held at Gitmo since 
they operate outside the traditional bounds of conventional military warfare and because of the ongoing 
hostilities in Afghanistan, Pakistan, and Iraq in the “war on terror.” This means that these suspected 
terrorists have limited means for challenging their detention because they are neither U.S. criminal 
defendants nor are they technically prisoners of war with traditional due process protections and the right 
to challenge their detention. Enemy combatants have no such legal protections in international law, which 
is why the Bush Administration has authorized their indefinite detention.  It is all tricky semantics. 

The burden of clarifying the status of these enemy combatants landed squarely on the shoulders 
of the U.S. Supreme Court. In two important decisions—Hamdi v. Rumsfeld (2004) and Hamdan v. 
Rumsfeld (2006)—the court rejected the removal of the detainees’ legal rights and the military 
commissions’ methods in trying the detainees. The Congress, though, wrote after these decisions the 
Military Commission Act of 2006, trying to curtail the debate about the constitutionality of Gitmo.  An 
analysis connecting these two cases and the subsequent legislation provide a prism for understanding why 
Gitmo is unsalvageable. 

III. Hamdi v. Rumsfeld (2004)

Yaser Esam Hamdi is an American citizen that was caught by the Northern Alliance in Northern 
Afghanistan—an anti-Taliban group—and handed over to U.S. troops.5 From there, he was brought to 
Gitmo where he was held incommunicado and deemed an unlawful enemy combatant.6 With just cause, 
Hamdi’s father filed a petition for writ of habeas corpus alleging that Hamdi had not been charged with a 
crime nor was he given access to legal counsel.7  By holding a prisoner without appeal, as is done often at 
Gitmo, the military directly controverts the U.S. Constitutions’ Fifth and Fourteenth Amendments, which 
state that no person may be deprived of life, liberty, or property without due process of law. The way in 
which due process rights are guaranteed is through writ of habeas corpus.  This is a type of court order 
given to a military commander or prison warden who has the prisoner in custody.  The writ commands 
these officials to bring the prisoner to a proper court in which the legality of the prisoner’s detention is 
decided by a judge.8  The writ of habeas corpus has been preserved in the U.S. Constitution in what is 
known as the Suspension Clause. It says, “The privilege of the Writ of Habeas Corpus shall not be 
suspended, unless when in Cases of Rebellion or Invasion the 

                                                          
5 See Hamdi v. Rumsfeld. 542 U.S. 507. US Supreme Court. 2004
6Id at 4.
7 Id at 4.
8 See E. M. Freedman. Habeas Corpus: Rethinking the Great Writ of Liberty. (New York: New York University 
Press, 2003)
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Public Safety may require it.”9  This means that only in an emergency may this writ be suspended.  The 
Great Writ has been suspended at Gitmo, even though there has not been a formal “suspension.”

After many legal battles by Hamdi’s father in lower courts, the U.S Supreme Court decided to 
take the case.   Justice Sandra Day O’Connor wrote a tangled majority opinion, which narrowly ruled that 
the Congressional legislation that was passed a week after 9/11—the Authorization for Use of Military 
Force (AUMF)—granted the president and the military the right to detain enemy combatants and hold 
them without charges in the “narrow circumstances” pertaining to the war in Afghanistan.10 As long as a 
war is being waged in Afghanistan, the military can detain citizens captured there. This was an expected 
answer since the president has always had the power to detain an enemy in wartime.  However, the Court 
rebuked the government’s position that the military could detain any combatants in the name of the 
amorphous “war on terror.” The U.S. is not given plenary power to detain any citizen that it sees fit. In 
addition, the AUMF allowed the government to sidestep a previous piece of legislation called the Non-
Detention Act of 1971, which denies the right to detain a person except “pursuant to an Act of 
Congress.”11 The AUMF is the “Act of Congress” that allowed the president to detain combatants, despite 
the fact that this legislation did not specifically articulate any right of the president to detain citizens at 
Gitmo.

The next issue the Supreme Court had to resolve is the amount of habeas corpus review that is 
due to U.S. citizens who contest their status as enemy combatants.  Justice O’Connor argued that the 
detainees have due process rights that constrain the military’s ability to hold them indefinitely.  A citizen 
designated as an enemy combatant always has a limited right to contest the facts of their status.  At the 
minimum then, even enemy combatants have due process right to know their charges, access counsel, and 
have the opportunity to a hearing before a fair tribunal.12 Hamdi was a U.S. citizen, but what is the legal 
status of a non-citizen? The O’Connor plurality opinion only briefly mentioned that non-citizens should 
have some right to challenge their detention too.13

Another important point is that the Court decided that the military commissions (i.e. military 
tribunals or courts) used to try the detainees do not have to be held to the same procedural standards as a 
domestic U.S. court. They can, for instance, allow into the record hearsay and coerced evidence from 
interrogations that would otherwise be inadmissible. Justice O’Conner argued that reducing these 
standards for military commissions is not unprecedented.  

                                                          
9 See U.S. Constitution: Article I, Section 9, clause 2.
10 Hamdi v. Rumsfeld. 542 U.S. 507. US Supreme Court. 2004
11 “Leading Cases: Military detention - Citizens Identified as Enemy Combatants”, Harvard Law Review Vol. 118 
(2004) 406, 408. < http://www.jstor.org/> Path: Search; Harvard Law Review; Military Detention
12 Id. at 408.
13 Hamdi v. Rumsfeld. 542 U.S. 507. US Supreme Court. 2004
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In the case ex parte Quirin, the Court ruled that eight Nazi saboteurs could be tried before a military 
commission instead of a federal court because they were unlawful spies operating outside the rules of 
war.14

Despite the government’s insistence that Hamdi and other detainees were a vital national security 
threat, a few justices saw through these appeals to fear in their dissents of the majority opinion. Justice 
David Souter asserted that the Non-Detention Act of 1971 specifically barred the military from detaining 
U.S. citizens without congressional authorization similar to what happened with Japanese internment 
during World War II.15 Again, the Congress never specifically authorized detention, which Souter argues, 
ipso facto, that the detentions are illegal. Justice Antonin Scalia, however, insisted on a more literal 
interpretation of the Constitution: the government should either prosecute Hamdi in federal court or 
completely suspend the writ of habeas corpus. 16 Instead, he remarks that the majority opinion created  
“tailored” military tribunals for trying the detainees that operate under the “guise” of the due process 
clause. To Scalia, the majorities opinion was an

        “…unheard-of system in which the citizen rather than the Government bears the 
burden of proof, testimony is by hearsay rather than by live witnesses, and the presiding 
officer may well be a ‘neutral’ military officer rather than a judge and jury.”17

Scalia’s dissent set the foundation for the next Supreme Court battle over the blatant misuse of these 
military tribunals.

IV. Hamdan v. Rumsfeld (2006)

The Bush Administration’s reason for opening Gitmo was to detain and interrogate suspected 
terrorists from Afghanistan, Pakistan and Eastern Europe in a prison outside U.S. sovereignty.18  Many of 
these suspects, of course, are not U.S. citizens as in the case of Salim Ahmend Hamdan, who was 
allegedly Osama Bin Laden’s driver caught in Afghanistan. Hamdan’s fate, like many others, was in 
limbo since his habeas corpus petition did not have the same legal validity as a U.S. citizen.

These non-citizen habeas corpus petitions and the persistent allegations of torture were a nuisance 
to the Bush Administration. In an effort to appease, the Congress passed the Detainee Treatment Act of 

                                                          
14 See J.B. Anderson. “Supreme Court Review: Hamdi v. Rumsfeld: Judicious Balancing at the Intersection of the 
Executive's Power to Detain.” The Journal of Criminal Law and Criminology. Vol 95 (2004): 689.
15 See Hamdi v. Rumsfeld, No. 542 U.S. 507. 2 (2004) (Souter. J., dissenting).
16 See Hamdi v. Rumsfeld, No. 542 U.S. 507. 10 (2004) (Scalia. J., dissenting). 
17 Id at 23.
18 See L. Greenhouse. “Justice weigh opening new phase on Guantanamo.”The New York Times. 30 
March, 2007: A7 
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2005 (DTA), unifying the interrogation procedures as well as stripping non-citizen detainees, like 
Hamdan, of their ability to file habeas corpus petitions.19
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Interestingly, during the legislative debate over the DTA, there was no record of the Hamdan v. Rumsfeld 
case that the Supreme Court agreed to hear the following term.  Nonetheless, Republican Senators 
Lindsay Graham and Jon Kyl colluded by inserting fake “live testimony” into the Congressional Record, 
the official record of Congress, about an alleged conversation they had concerning the DTA stopping 
Hamdan from filing a habeas petition20.  These senators then mislead the Supreme Court when they filed 
an amicus brief stating that the DTA’s official record in Congress proved that Hamdan’s case was openly 
discussed and therefore should not be heard.21

Why would two senators try to deceive the Supreme Court?  One reason is that the Hamdan case 
would rule on the constitutionality of the military commissions. If the Bush Administration won, the 
military commissions that were created under the authority of the AUMF did not have to comply with the 
Geneva Conventions on POWs.  Moreover, without these protections, U.S. military commissions could 
convict and label suspected terrorists as enemy combatants based on suspect evidence. 

Fortunately, the administration could not keep their kangaroo courts. Writing for the majority 
opinion in Hamdan v. Rumsfeld, Justice John Paul Stevens held that the military commissions set up at 
Gitmo were illegal and lacking the protections required in the Geneva Conventions and the United States 
Uniform Code of Military Justice.22. Justice Stevens said, along with the other four members of the 
majority, that the Common Article 3 of the Geneva Conventions  “forbids the passing of sentences 
without previous judgment pronounced by a regularly constituted court affording all the judicial 
guarantees recognized as indispensable to civilized people.”23 The military commissions that the non-
U.S.-citizen detainees would be tried under were neither regularly constituted courts nor were they 
civilized for that matter. The reason these justices came to this conclusion about these commissions is that 
there were unacceptable practices. One of the most serious offenses was that Hamdan and other non-
citizen detainees could be excluded from their own trials. The government could also use unsworn 
testimony, hearsay testimony, and military judges could convict detainees without a unanimous verdict.24  

V. MILITARY COMMISSIONS ACT OF 2006

Congress passed The Military Commissions Act of 2006 (MCA) to overrule the decision in 
Hamdan that struck down the President’s military commissions.  Besides codifying most of the structural 

                                                          
19 See Emily Bazelon. “Invisible men.” Slate, 26 March, 2006 < http://www.slate.com/id/2138750/nav/tap1/> .
20 Id. 
21 Id.
22 Hamdi v. Rumsfeld. 542 U.S. 507. US Supreme Court. 2004
23 See J.P. Taylor. “U.S. Supreme Court Deals Setback to Bush Administration on Military Commissions” 
International Enforcement Law Reporter. 15 (2006): 41
24 Id at 41. 
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features that the Supreme Court already ruled were illegal, the MCA also broadened the term “ unlawful 
enemy combatant” to any person who has engaged in “hostilities” against the U.S. or a person deemed to 
be a combatant by the Combatant Status Review Tribunal. 
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This tribunal is the court that decides if a suspect is an enemy combatant or not.25  As expected, this 
new statutory definition of an illegal enemy combatant reaches outside international law—especially by 
using dubious phrases such as “hostilities” instead of “armed conflict” or “enemy combatants” instead of 
“prisoners of war”—so that the president has even broader authority to designate illegal enemy 
combatants. Under the MCA, these non-citizen illegal enemy combatants face an even more limited 
avenue for judicial review of their status, which effectively sanctions their indefinite detention.26

This labyrinth of legal technicalities set up by the MCA created a military commission system 
that is insurmountably stacked against the detainees. Detainees have no right to be informed of their 
charges, to a speedy trial run by an impartial court, and to access exculpatory evidence that the 
government could be hiding.27 The MCA also authorizes more coercive interrogations—which amount to 
torture according to some critics—while even granting immunity to the interrogating agents.28

VI. THE MEDIA’S WAR: MOBILIZING SHAME AGAINST GUANTANAMO BAY

It comes at no surprise that many prominent reporters and political commentators across the 
world have mobilized shame, disgrace and negative views against Gitmo, especially after the U.S. 
Supreme Court rulings. The news is a powerful medium for spreading righteous indignation against 
policies that are unjust. This section will examine various ways the media, human rights organizations, 
and legal organizations have shamed the Bush Administration, thereby diminishing the United States 
international credibility.

One of the most effective strategies for mobilizing shame against Gitmo has been accomplished 
by spreading the word through editorial opinions and investigative articles in major newspapers across the 
country. One recent editorial in The New York Times called “Guantanamo Follies” exemplifies this 
strategy:

“Americans who support Mr. Bush’s policy on prisoners accepted its premise: 
that the people in Guantanamo are so dangerous that letting any out will compromise 
American security. If an injustice was committed here or there, Americans would just 

                                                          
25 See “Summary of the disastrous Military Commissions Act.” Center for
     Constitutional Rights. 30 April, 2007 <http://www.ccr-ny.org/
     v2/gac/learnmore/default.asp>
26 Id. 
27 Id.
28 Id.
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have to grit their teeth. How does this square with allowing Mr. Hicks to go home and 
quickly go free?”29

David Hicks is the Australian man that plead guilty to minor charges after being held for five years; this 
coincidently happened when the Australian Prime Minister, John Howard, needed President Bush to 
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release him to avoid an election issue. The point is that Mr. Hicks could not have been imminently 
dangerous; otherwise, he would not have been released due to minor political pressure.30 This type of 
rhetorical argument is especially powerful since it rationally shows why the Bush Administration’s 
policies on Gitmo are self-contradictory.

Human rights groups such as Amnesty International and Human Rights Watch also mobilize 
shame to those that support Gitmo. Amnesty International’s 2006 World Report states that there continues 
to be government-sanctioned interrogation that can be construed as torture, ill treatment, suicide, and even 
hunger strikes.31 Further, for those that are politically active, these organizations are also helping close 
Gitmo by giving specific instructions for the average person to help the cause: calling your 
representatives, emailing the media, and donating money. 

On the other hand, American legal rights organizations such as the ACLU and the Center for 
Constitutional Rights mobilize shame against Gitmo by challenging the Bush Administration’s policies
on a legal, constitutional, and moral level. The reporting on Gitmo has revealed a tragic story of a penal 
colony that abuses the prisoner’s basic legal rights. New York Times said it best:

“Mr. Bush thinks that he has the right to ignore the Constitution when it suits him. But 
this is a nation of laws, not of the whims of men, and giving legal right to the guilty as 
well as the innocent is the price of true justice.”32

This shaming should eventually make more American citizens realize the sustained damage Gitmo is 
doing to our own Constitution and the important values it represents.

VII. RECLAIMING THE EMPIRE 

There was a time, mainly in the 1950s and 1960s, when the United States was generally well 
respected as an economic and military empire. This era has long been over as the French scholar 
Emmanuel Todd remarks in his book, After the Empire.  With the Iraq war, the economic dependence on 

                                                          
29See “Guantanamo Follies” [Editorial]. The New York Times. 6 April, 2007). 
<http://www.nytimes.com/2007/04/06/opinion/06fri1.html>

30 Id. 
31 See Amnesty International Report 2006: The State of the World's Human Rights. Amnesty International
     (2006): New York. 
32 See “After the Lawyers” [Editorial]. The New York Times. ]. (27 April, 2007).
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other nations, and Gitmo, inter alia33, Todd says that the Bush administration will be remembered for 
being the “grave diggers of the American Empire.”34 So what happened to this great America, which 
almost everyone admired? Todd’s most persuasive argument, besides the argument that the U.S. economy 
is not self-sufficient, is that the U.S. has become more differentiating and discriminating, especially 
toward Arab nations, rather than universalizing. 
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Looking at past historical empires, Todd sees the Athenians as differentiating people that would not let 
others races and cultures into the city, and this is one of the reasons why Athens failed as an empire.35 On 
the other hand, the Roman Empire was universalistic in that it accepted all free inhabitants to be a part of 
their empire.36 This is why the Roman Empire was the most powerful, both militarily and culturally.

This differential attitude has manifested itself in the United States by profiling and spying on the 
Arab people living in the United States.  There is simply an unwarranted fear of all Arab people 
circulating in the American populace since 9/11 as authorities have  “employed ‘voluntary’ interviews, 
arrest, detentions, special registrations, and selective deportations” for anyone who looks like they are of 
Middle Eastern descent.37 Also, the over-exclusive use of profiling Arab people as potential threats has 
not perceptibly increased U.S. security. Most of the recent suspected terrorists that have been caught by 
American officials have not been of Arab descent: the “American Taliban,” John Walker Lindh is a 
Muslim convert and from an upper-middle class suburb in Marin County, California; the alleged “dirty 
bomber” Jose Padilla is from Puerto Rico; and Zacharias Moussaoui, the 20th hijacker during 9/11, is a 
citizen of France.38  It is safe to say that police profiling alone would not have stopped any of these men.

VIII. CONCLUSION

On both the economic and military front, there has been a steady decline in the American empire 
in recent years. The U.S. invaded Iraq, started an illegal prison in Guantanamo Bay, and questionably 
spied on thousands of its own citizens all to the dismay of other civilized countries. Slowing the apparent 
downfall of the U.S. Empire should start by shutting down Gitmo so that the U.S. can start redeveloping 
rapport with the global community. There have been so many signs that shutting down Guantanamo is 
both legally and morally correct: the U.S. Supreme Court stinging rebukes to the Bush administration in 
the Hamdi and Hamdan cases as well as the global move to mobilize shame against the U.S are highly 
indicative.

                                                          
33 Inter alia: Among other things

34  See E. Todd.  After the Empire: The Breakdown of the American Order. (New York: Columbia University Press, 
2006) preface page XXIII.
35 Id at 101-2
36 Id at 102.
37 See K. R. Johnson. “Racial Profiling after September 11: The Department of Justice's 2003 Guidelines.” Loyola 
Law Review, 50 (Spring 2004): 67-8
38 See A.K. Wing “Civil Rights in the Post-9/11 World: Critical Race Praxis, Coalition Building, and the War on 
Terrorism.” Louisiana Law Review, 63 (Spring 2003): 731-732. 
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So how does the U.S. government remedy Gitmo? The Congress could rewrite the MCA. Ideally 
though, the Supreme Court could strike the MCA down during this current term in the case Boumediene 
v. Bush (2007). In the meantime, the military needs to develop policies for trying suspected terrorists in 
the federal courts. If these detainees are in fact terrorists, it should not be exceedingly difficult to charge 
them with some crime even if it is just conspiracy to commit terrorism. Otherwise, the suspects should be 
let free. The final solution for Gitmo is that is should be abandoned, and all future combatants should be 
moved to U.S. prisons where they can have unfettered access to lawyers and the courts. 
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This is not a pro-terrorist or antipatriotic stance by any means. This is the position that supports the rule 
of law where everyone is innocent until proven guilty. Judith Butler writes:

“If this extension of lawless and illegitimate power takes place, we will see the 
resurgence of a violent and self-aggrandizing state sovereignty at the expense of any 
commitment to global cooperation...”39

She is correct in arguing that it is going to take global cooperation, instead of violent polices, to develop a 
global solution to terrorism. And this cooperation is only going to happen by rebuilding the United States’ 
credibility in international affairs.  To do this, the Guantanamo Bay Prison must be closed, and maybe 
then will the United States reclaim the empire that we once cherished.

                                                          
39 See Judith Butler. Indefinite detention. In Precarious Life: The Power of Mourning and Violence (New York: 
Verso, 2006) 100. 


